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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEAIE 

_ ..FOR THE DISTRICT OF COLUMBIA CIRCUIT 

EASTERN AIR LINES, INC. ) 

Petitioner ) 

vs. | No. 13,323 

CIVIL AERONAUTICS BOARD ) 

Respondent ) 


MOTION OF NORTHWEST AIRLINES, INC. FOR 
LEAVE TO INTERVENE 


To The Honorable Judges Of The United States 

Court of Appeals for the District of Columbia 

Circuit: 

Comes now Northwest Airlines, Inc., a corporation (hereinafter 
called Northwest) and respectfully moves this Honorable Court for an order 
to permit it to intervene in this judicial proceeding pursuant to Rule 38 (f) 
of the General Rules of the United States Court of Appeals for the District 
of Columbia Circuit to participate in all respects before this Court in the 
above-entitled cause. In support hereof Northwest by its attorneys alleges: 

1. Northwest is a corporation organized under the laws of the State 
of Minnesota and is the holder of certificates of public convenience and 
necessity issued by the Civil Aeronautics Board, authorizing it to engage 
in air transportation of persons, property and mail between New York and 
Washington, on the one hand, and Seattle and Portland, on the other, via 
Pittsburgh, Cleveland, Detroit, Chicago, Milwaukee, Minneapolis/St. 

Paul, Billings, Spokane and other cities; between Seattle and Portland, 
on the one hand, and Honolulu, on the other; and between New York, Chi¬ 
cago, Minneapolis/St. Paul, Portland and Seattle, on the one hand, and 
points in the Orient via Anchorage, Alaska. By its applications to the 
Civil Aeronautics Board in Dockets No. 7239 and 7242, Northwest has 
requested extensions of its route southeastward fromPittsburgh to Miami 
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via Tampa and from Chicago to Miami via Cincinnati, Louisville, Atlanta 
and Tampa, respectively. 

2. The aforesaid applications of Northwest have been consolidated 
by the Civil Aeronautics Board into a proceeding known as the Great Lakes - 
Southeast Service Case, Docket No. 2396, et al ., into which have also been 
consolidated certain other applications of Northwest and other carriers 
proposing new services in the general area bounded by Chi cago, Detroit 
and Buffalo on the north; Washington and Baltimore on the east; Tampa 
and Miami on the south; and Atlanta, Louisville and Indianapolis on the 
west. 

3. Eastern Air Lines, Inc., Petitioner, by filing a petition for stay, 
seeks to prevent the Civil Aeronautics Board from conducting hearings in 
the Great Lakes-Southeast Service Case until this Court has acted on Pe¬ 
titioners petition for review of certain orders issued by the Board in the 
Great Lakes-Southeast Service Case. 

4. Should Eastern* s petition for stay be granted, Northwest would 
be prevented from securing a prompt hearing on its applications in the 
Great Lakes-Southeast Service Case, and would be subject to an undue 
delay which would do irreparable injury to Northwest. 

5. The interests of Northwest would not be adequately represented 
by other parties to this proceeding and Northwest as a party to the proceed¬ 
ing below would be bound by the judgment in this action. 

WHEREFORE, Northwest respectfully moves that this Honorable 
Court issue an order permitting it to intervene in this judicial proceeding 
and to participate in all phases of this proceeding before this Court. 

Respectfully submitted, 

/s/ C. EDWARD LEASURE 
/s/ HERMAN F. SCHEURER, JR. 

1701 K Street, N.W. 

Washington 6, D. C. 

Attorneys for 

May 22, 1956 Northwest Airlines, Inc. 

(CERTIFICATE OF SERVICE) 

Washington, D. C. 

\ » _ ■ _ 


MOTION OF TRANS WORLD AIRLINES, INC. 

_ FOR LEAVE TO INTERVENE _ 

To The Honorable Judges Of The United States Court 
Of Appeals For The District Of Columbia Circuit: 

The Movant, Trans World Airlines, Inc., respectfully represents 
and shows the Court the following: 

1. The name of the Movant is Trans World Airlines, Inc. (herein¬ 
after called "TWA”). TWA is a Delaware corporation and has its princi¬ 
pal office at 10 Richards Road, Kansas City 6, Missouri. TWA holds per¬ 
manent certificates of public convenience and necessity issued by die Civil 
Aeronautics Board (hereinafter called "Board") authorizing it to engage in 
domestic scheduled air transportation with respect to persons, property 
and mail over Route Nos. 2 and 38. 

2. Insofar as pertinent herein TWA's certificate of convenience and 
necessity for Route No. 2 authorizes it to engage in air transportation be¬ 
tween the co-terminal points Washington/Baltimore on the one hand and 

the terminal point San Francisco on the other, via a number of intermediate 
points, including Chicago, Indianapolis, Fort Wayne, Dayton, Louisville 
and Cincinnati. 


3. By its Orders Nos. E-9734 and E-10043, review of which is now 
being sought by Eastern Air Lines, Inc., the {Petitioner herein, the Board 
consolidated in a proceeding known as the Great Lakes-Southeast Service 
Case , Docket No. 2396, et al., certain applications which proposed addi¬ 
tional air transportation service in a broad area between the Great Lakes 
and the southeast bounded by the cities of Chicsigo, Detroit, and Buffalo on 
the north, Indianapolis, Louisville and Atlanta on the west, Washington, 

D. C. and Baltimore on the east and Tampa and Miami on the south. 

4. Two applications of TWA, among others, were consolidated in 
the Great Lakes-Southeast Service Case , supra ,. One application, assigned 
Docket No. 7209, requests that the cities of Toledo and Cleveland be added 
as new intermediate points between Chicago and Pittsburgh on segment 

3 (b) of TWA f s Route No. 2, that said segment t« extended beyond Pitts¬ 
burgh to the co-terminal points of Washington, D. C. and Baltimore, and 
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that the city of Toledo be added as a new intermediate point between Fort 
Wayne and Dayton on segment 4 of TWA T s Route No. 2. Also included in 
this application are requests for the elimination or amendment of certain 
restrictions in movant’s certificate. The other application, assigned 
Docket No. 7268, requests an extension of TWA’s Route No. 2 from Kansas 
City to Miami via Hannibal-Quincy, Peoria, Chicago, Indianapolis, Louis¬ 
ville, Atlanta and Tampa. These two applications seek authorizations 
within the broad area defined by the Board as being within the scope of the 
proceeding. 

5. The Petitioner seeks to enjoin the Board from conducting any fur¬ 
ther proceedings in the Great Lakes-Southeast Service Case pending final 
determination of its petition for review. It alleges as error the Board’s 
refusal to hear Petitioner’s lead application, Docket No. 2396, separately 
without consideration of any competitive route proposals. In the alterna¬ 
tive it claims as error the Board’s refusal to consolidate or hear concur¬ 
rently seven applications of Petitioner which propose to duplicate the route 
systems of several carriers outside the area involved, including that of 
Movant, and which raise issues of service far beyond the scope of any ap¬ 
plications of TWA or any other party. 

6. TWA’s applications in the Great Lakes-Southeast Service Case 
are entitled to prompt hearing and decision. If Petitioner’s position on this 
appeal is sustained Movant will be deprived of a speedy hearing and deci¬ 
sion to which it is entitled. In addition, inasmuch as the proceeding before 
the Board looks to the need of a particular area for additional service Pe¬ 
titioner should not be permitted to thwart the Board in that determination 
of the public need by raising issues extraneous to the areas involved. 

7. Accordingly, the granting of the prayer of the Petitioner to set 
aside upon review the orders of the Board will have a direct, adverse and 
injurious effect upon TWA and the public interest. 

8. Any order issued by the Court with respect to said orders of the 
Board would be binding upon TWA as a party to the proceeding below and 
TWA’s interest in these proceedings would not be adequately protected 
unless it is permitted to intervene. 
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WHEREFORE, Movant, Trans World Airlines, Inc., respectfully moves 
moves and prays that it be granted leave to intervene in the above cap¬ 
tioned proceeding pursuant to and in accordance with Rule 38(f) of the 
General Rules of the United States Court of Appeals for the District of 
Columbia Circuit, and for such other and further relief as may be appropri¬ 
ate in the premises. 

Dated: May 28, 1956. 

Respectfully submitted, 

James K. Crimmins 
Office & P. O. Address 
25 Broadway 
New York 4, New York 

William Caverly 
206 Tower Building 
14th & K Streets, N.W. 

Washington 5, D. C. 

Attorneys for 
Trans World Airlines, Inc. 

Chadbourne, Parke, Whiteside & Wolff 
Of Counsel 

(CERTIFICATE OF SERVICE) 

Dated: May 28, 1956. 

MOTION OF UNITED AIR LINES, INC. 

FOR LEAVE TO INTERVENE 

United Air Lines, Inc., moves this Court, pursuant to Rule 38(f) 
of the General Rules of the United States Court of Appeals for the District 
of Columbia Circuit, for leave to intervene in the above entitled proceed¬ 
ing and in support of its motion alleges as follows: 

1. United Air Lines, Inc., is a corporation organized under the 
laws of the State of Delaware and is the holder of certificates of public 
convenience and necessity issued by the Civil Aeronautics Board auth¬ 
orizing it to engage in air transportation with respect to persons, property 
and mail over Routes Nos. 1, 17, 57, and 118. Route No. 1 extends from 
the eastern terminal and co-terminal points of Boston, New York/Newark 
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and Baltimore/Washington to the West Coast terminals of Seattle, San 
Francisco/Oakland and Los Angeles via various intermediate points in¬ 
cluding Youngstown, Akron, Cleveland, Detroit and Chicago, among 
others. 

2. The Great Lakes-Southeast Service Case — the proceeding giv¬ 
ing rise to the present petition for review — is a consolidated proceeding 
involving applications of a number of parties. By Order E-9734, the 
Civil Aeronautics Board defined the area within which new and additional 
air transportation services would be considered in the case as being 
TT bounded by the cities of Chicago, Ill., Detroit, Mich., and Buffalo, N. Y., 
on the north, and Indianapolis, Ind., Louisville, Ky., and Atlanta, Ga. 

on the west, Washington, D. C. and Baltimore, Md., on the east, and 
Tampa and Miami, Fla., on the south." 

3. United Air Lines, Inc., is a party to the Great Lakes-Southeast 
Service Case. By Orders E-9734 and E-10043, applications of United Air 
Lines, Inc., in C. A. B. Docket Nos. 5469, 7220, 7221, 7222, and 7269 
were consolidated for hearing in that proceeding. Docket No. 5469 re¬ 
quests the removal of a restriction in the certificate of public convenience 
and necessity of United Air Lines, Inc., for Route No. 1 which requires 
that all of its nonstop services between Chicago-Baltimore and Chicago- 
Washington be provided only on long-haul flights. Dockets Nos. 7220 and 
7221 request the extension of Route No. 1 from the intermediate points 

of Detroit and Cleveland to the co-terminal points, Washington/Baltimore, 
via Akron and Youngstown. In Docket No. 7222, United Air Lines, Inc., 
requests the extension of Route No. 1 from Chicago to the co-terminal 
points of Washington/Baltimore via Dayton and Columbus. Docket No. 

7269 proposes the extension of the same route from Chicago to Miami 
via Cincinnati, Atlanta, Jacksonville and Tampa. All of those applications 
are within the area of service delineated for consideration in the proceed¬ 
ing in question. 

4. The petitioner, Eastern Air Lines, Inc., seeks to prevent the 
Civil Aeronautics Board from conducting hearings in the Great Lakes - 
Southeast Service Case unless and until it obtains consolidation into that 
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case of, or concurrent hearing on, seven applications which involve num¬ 
erous services that are not only beyond the scope of the proceeding as 
defined by the Civil Aeronautics Board, but also far beyond the issues en¬ 
compassed in any of the above described applications of United Air Lines, 
Inc. 

5. If this review proceeding should be determined in favor of East¬ 
ern Air Lines, Inc., intervener, United Air Lines, Inc., would not se¬ 
cure a prompt hearing on its applications in the Great Lakes-Southeast 
Service Case; and it would not be able to obtain a hearing on those appli¬ 
cations without inclusion in the case of numerous new and wholly unrelated 
issues, to the irreparable injury of United Air Lines, Inc. 

6. The interest of United Air Lines, Inc., will not be adequately 
represented by other parties to this proceeding and, as a party to the 
Great Lakes-Southeast Service Case, United Air Lines, Inc. will be bound 
by this Courts decision in the instant review' proceeding. 

WHEREFORE, United Air Lines, Inc. prays that it be permitted to 

intervene in and become a party to this proceeding. 

Respectfully submitted, 

JAMES FRANCIS REILLY 
1625 K Street, N.W. 

Washington 6, D. C. 

MAYER, FRIEDLICH, SPIESS, 

TIERNEY, BROWN & 

PLATT 

231 South LaSalle Street 
Chicago 4, Illinois 

Of Counsel 

DATED: May 21, 1956 

MOTION FOR LEAVE TO INTERVENE 

To the Honorable, the Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

Delta Air Lines, Inc., ( TT Delta") moves this Court pursuant to Rule 

38(f) of the General Rules of the United States Court of Appeals for the 

District of Columbia Circuit for leave to intervene and become a party- 


JOHNT. LORCH 
FLOYD M. RETT 
231 South LaSalle Street 
Chicago 4, Illinois 

Attorneys for 
United Air Lines, Inc. 


respondent to the above-entitled proceeding; and in support of its motion, 
alleges as follows: 

1. Delta is a corporation organized and existing under the laws of 
the State of Louisiana, and is an air carrier holding certificates of public 
convenience and necessity issued under the Civil Aeronautics Act of 1938, 
as amended, authorizing it to engage in the scheduled air transportation 
of persons, property and mail over routes within continental United States 
Nos. 8, 24, and 54, and over international Route No. 114. Route No. 8 
proceeds from Houston, Texas and New Orleans, Louisiana, on the one 
hand, to Chicago, Illinois and Detroit, Michigan, on the other, via various 
intermediate points including Shreveport, Louisiana; Hot Springs and Little 
Rock, Arkansas; Jackson and Greenwood, Mississippi; Memphis, Tennes¬ 
see; St. Louis, Missouri; Paducah, Kentucky; Evansville, Terre Haute, 
Indianapolis, Anderson/Muncie/New Castle, and Fort Wayne, Indiana; 
and Toledo, Ohio. In CAB Docket 6995, Delta has requested the Civil 
Aeronautics Board ( T1 Board"), among other things, to extend its Route 8 
beyond the present intermediate point Indianapolis, to Buffalo, New York, 
via Cincinnati, Dayton and Columbus, Ohio; Pittsburgh, Pennsylvania; 
Youngstown and Cleveland, Ohio; and Erie, Pennsylvania, subject to a 
restriction that Delta shall not serve Cleveland and Pittsburgh on the same 
flight. 

2. The Board has set the above-described portion of this Delta 
application down for hearing, subject to certain restrictions, with CAB 
Docket 2396 et^al., the so-called Great Lakes-Southeast Case . The 
Board has determined that in that case it will hear applications for new 
services over various route segments lying within an area bounded on the 
north by the cities of Chicago, Detroit and Buffalo; on the east by Balti¬ 
more and Washington; and on the south by Miami and Tampa; and on the 
west by Atlanta, Louisville and Indianapolis. (CAB Orders E-9734 and 

E-10043). No applicant in that proceeding may obtain authority to operate 
nonstop services between any point outside of the area as thus described, 
on the one hand, and any new points to be served within the area, on the 
other. The Board has also consolidated for hearing with its Great Lakes- 
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Southeast Case certain other applications or portions of applications filed 

with the Board by Delta, and by American Airlines, Inc., Capital Airlines, 

Inc., Capitol Airways, Inc., Eastern Air Lines, Inc., National Airlines, 

Inc., North American Airlines, Inc., Northwest Airlines, line., Riddle 

Airlines, Inc., Trans World Airlines, Inc., and United Airlines, Inc., all 

of which, as consolidated, propose new airline services within the area above- 
described. 

3. The Petitioner, Eastern Air Lines, Inc., seeks to prevent the 
Board from conducting hearings on Delta's application in CAB Docket 6995, 
as consolidated by the Board; on the remainder of Delta's applications and 
those of other carriers, as consolidated; and on any aspects of die Great 
Lakes-Southeast Case, unless and until certain applications or portions of 
applications of Petitioner not presently to be heard with that proceeding 
are consolidated therewith. Petitioner has announced that it will file a 
motion for a stay with this Court which will be directed to this end. 

4. If this appeal should be determined in favor of Petitioner, Delta 
will be unable to secure a hearing on those of its applications which are 
now consolidated with the Board's Great Lakes -Southeast Case without the 
inclusion in that proceeding of broad and sweeping applications or por¬ 
tions of such applications filed by Petitioner which would significantly 
expand the scope of the proceeding and delay disposition thereof, to the 
irreparable injury of Delta. 

5. The interests of Delta will not be adequately represented by other 
parties to this proceeding, while Delta, as a party to the proceeding below, 
will be bound by a judgment in this action. 

WHEREFORE, Delta Air Lines, Inc., prays that it be permitted to 
intervene and become a party respondent to this proceeding, with the right 
to file petitions, motions and briefs, and to participate in oral arguments 
herein. 

Respectfully submitted, 

/s/ L. Welch Pogue 
Attorney for 

Of Counsel Delta Air Lines, Inc. 

Richard S. Maurer 

James W. Callison 
Dated: May 8, 1956 
(CERTIFICATE OF SERVICE) 
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MOTION OF CAPITAL AIRLINES, INC. 
FOR LEAVE TO INTERVENE 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 

CAPITAL AIRLINES, INC., respectfully moves the Court to enter 
an order permitting Capital Airlines, Inc., to intervene in the above- 
styled proceeding upon the following grounds: 

1. Capital Airlines, Inc. (Capital), is an air carrier of persons, 
property and mail in scheduled air transportation and the holder of cer¬ 
tificates of public convenience and necessity issued by the Civil Aero¬ 
nautics Board authorizing it to engage in such air transportation on Routes 
Nos. 14, 34, 46 and 51. 

2. Capital is an applicant for certain operating rights in the pro¬ 
ceeding before the Board to which the Petition for Review in the above- 
entitled cause is directed. 

3. In said proceedings, the Board is considering certain of Capi¬ 
tal^ applications which include: extension of Route 51 from Atlanta to 
Miami via Jacksonville, Tampa/St. Petersburg and West Palm Beach; 
from Pittsburgh to Buffalo via Erie and from Pittsburgh to Detroit via 
Youngstown, Akron, Cleveland and Toledo; service between Chicago and 
Miami with intermediate points of Indianapolis, Cincinnati, Louisville, 
Knoxville, Atlanta, Jacksonville, Tampa/St. Petersburg and West Palm 
Beach; and out of Cincinnati a segment north to Detroit via Dayton and 
Toledo. Also, two routes from Chicago to Pittsburgh, one via Indianapolis, 
Cincinnati and Charleston. The other via South Bend, Fort Wayne, Dayton 
and Columbus. 

The operating rights involved are substantial property rights. The 
object of the Petition for Review herein is to expand the proceeding, which 
will unduly delay the hearing and confuse the issues to the detriment of 
Capital, so Capital has a substantial interest in this proceeding. 

WHEREFORE, Capital Airlines, Inc., requests leave to intervene 
in and become a party to the above-entitled proceeding. 

Respectfully submitted, 
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M 

Charles H. Murchison 

/s/ 

Robert B. Hankins 

/■/ 

Macon M. Arthur 


ADAIR, ULMER, MURCHISON, 
KENT' & ASHBY 

1016 Ring Building 

Washington 6, D. C. 

Attorneys for Capital Airlines, Inc. 

(CERTIFICATE OF SERVICE) 


MOTION OF NATIONAL AIRLINES, INC. 

FOR LEAVE TO INTERVENE 


National Airlines, Inc., moves this Court, pursuant to Rule 38(f) 


of the General Rules of the United States Court of Appeals for the District 
of Columbia Circuit, for leave to intervene iin the above entitled proceed¬ 
ing and in support of its motion alleges as follows: 

1. National Airlines, Inc., is a corporation organized under the 
laws of the State of Florida and is the holder of certificates of public con¬ 
venience and necessity issued by the Civil Aeronautics Board authorizing 
it to engage in air transportation with respect to persons, property and 
mail over Routes Nos. 31, 31F and 39. Routes Nos. 31 and 31F combined 
extend from the terminal New York, N. Y. - - Newark, N. J. to Key West- 
Havana through various points, including Baltimore, Washington, Jack¬ 
sonville and Miami. Route 39 extends from the terminal Miami, Florida 
to New Orleans, La., via various points including Tampa, Fla. and from 
Jacksonville to New Orleans via intermediate points. 

2. The Great Lakes-Southeast Service Case — the proceeding giving 
rise to the present petition for review — is a consolidated proceeding in¬ 
volving applications of a number of parties. By Order £-9734, the Civil 
Aeronautics Board defined the area within which new and additional air 
transportation services would be considered in the case as being "bounded 
by the cities of Chicago, Ill., Detroit, Mich.,, and Buffalo, N. Y., on the 
north, and Indianapolis, Ind., Louisville, Ky., and Atlanta, Ga., on die 
west, Washington, D. C. and Baltimore, Md., on the east and Tanpa and 
Miami, Fla,, on the south." 
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3. National Airlines, Inc., is a party to the Great Lakes-Southeast 
Service Case. By Orders E-9734, E-10043 and E-10136 applications of 
National in C.A.B. Docket Nos. 6994, 7296 (including amendments 2 and 
4) and 7297 were consolidated for hearing in that proceeding. In brief 
these applications propose new services by National in the following areas: 

a. Between the terminal points Chicago, Detroit, Buffalo and 
eighteen points on the Atlantic Coast from Baltimore, south, 
and in Florida via the intermediate points Indianapolis, Cin¬ 
cinnati, Dayton, Cleveland and Pittsburgh. 

b. Between Chicago, Detroit, Buffalo and numerous points in 
Florida, including Jacksonville, Tampa and Miami via the 
intermediate points Indianapolis, Cincinnati, Dayton, Cleve¬ 
land, Pittsburgh, Louisville, Charleston, W. Va., Charlotte, 

N. C. and Atlanta. 

With the exception of Nationals proposed service beyond Buffalo to Tor¬ 
onto, Canada and proposed service beyond Chicago and Detroit to Mil¬ 
waukee, Minneapolis-St. Paul, which was denied consolidation by the 
Civil Aeronautics Board, all of said applications are within the area of 
service delineated for consideration in the proceeding in question. 

4. The Petitioner, Eastern Air Lines, Inc., seeks to prevent the 
Civil Aeronautics Board from conducting hearings in the Great Lakes - 
Southeast Service Case unless and until it obtains consolidation into that 
case of, or concurrent hearing on, seven applications which involve num¬ 
erous services that are not only beyond the scope of the proceeding as 
defined by the Civil Aeronautics Board, but also far beyond the issues 
encompassed in any of the above described applications of National Airlines, 
Inc. 

5. If this review proceeding should be determined in favor of Eastern 
Air Lines, Inc., intervenor, National Airlines, Inc. would not secure a 
prompt hearing on its applications in the Great Lakes-Southeast Service 
Case; and it would not be able to obtain a hearing on those applications 
without inclusion in the case of numerous new and wholly unrelated issues, 
to the irreparable injury of National Airlines, Inc. 
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6. The interest of National Airlines, Inc., will not be adequately 

represented by other parties in this proceeding and, as a party to the 

Great Lakes-Southeast Service Case, National Airlines, Inc. will be bound 

by this Courts decision in the instant review proceeding. 

WHEREFORE, National Airlines, Inc. prays that it be permitted to 

intervene in and become a party to this proceeding. 

Respectfully submitted, 

/s/ JohnW. Cross 

/s/ Richard A. Fitzgerald 

Assistant Vice President 
/s/ Clayton L. Burwell 

920 Southern Building 
Washington 5, D. C. 

Attorneys for 

NATIONAL AIRLINES, INC. 

May 25, 1956 

(CERTIFICATE OF SERVICE) 

May 25, 1956 


[ Filed June 1, 1956] 

Joseph W. Stewart, Clerk 

Before: Edgerton, Chief Judge, Fahy and Burger, 

Circuit Judges, in Chambers. 

ORDER 

Upon consideration of the motion of Northwest Airlines, Inc., for 
leave to intervene in the above case, and it appearing that no objection to 
said motion has been filed, it is 

ORDERED by the Court that the aforesaid motion be, and it is here¬ 
by, granted. 

Per Curiam. 

Dated: June 1, 1956 


i 
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[ Filed June 1, 1956] 

Before: Edgerton, Chief Judge, Fahy and 
Burger, Circuit Judges, in Chambers. 

ORDER 

Upon consideration of the motion of Trans World Airlines, Inc. for 
leave to intervene in the above case, and it appearing that no objections 
thereto have been filed, it is 

ORDERED by the Court that the aforesaid motion be, and it is 
hereby, granted. 

Per Curiam. 

Dated: June 1, 1956 
[ Filed June 1, 1956] 

Before: Edgerton, Chief Judge, Fahy and 
Burger, Circuit Judges, in Chambers. 

ORDER 

Upon consideration of the motion of United Air Lines, Inc., for 
leave to intervene in the above case, and it appearing that no objections 
to said motion have been filed, it is 

ORDERED by the Court that the aforesaid motion be, and it is hereby, 
granted. 

Per Curiam. 

Dated: June 1, 1956 


[Filed May 25, 1956] 

Before: Prettyman, Wilbur K. Miller and 

Washington, Circuit Judges, in Chambers 

ORDER 

Upon consideration of the motion of Delta Air Lines, Inc., for leave 
to intervene in the above case, and it appearing that no objections to said 
motion have been filed, it is 

ORDERED by the Court that the aforesaid motion be, and it is 
hereby, granted. 

Per Curiam 

Dated May 25, 1956 
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[ Filed May 18, 1956] 

Before: Prettyman, Wilbur K. Miller and 
Fahy, Circuit Judges, in Chambers. 

ORDER 

Upon consideration of the motion of Capital Airlines, Inc., for leave 
to intervene in the above case, and it appearing that no objections to said 
motion have been filed, it is 

ORDERED by the Court that the aforesaid motion be, and it is 
hereby, granted. 

Per Curiam. 

Dated: May 18, 1956 


[ Filed June 1, 1956] 

Before: Edgerton, Chief Judge, Fahy 

and Burger, Circuit Judges, in Chambers. 

ORDER 

Upon consideration of the motion of National Airlines, Inc., for 
leave to intervene in the above case, and it appearing that no objections 
to said motion have been filed, it is 

ORDERED by the Court that the aforesaid motion be, and it is 
hereby, granted. 

Per Curiam. 

Dated: June 1, 1956 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


EASTERN AIR LINES, INC., 

Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, 

Respondent, 

CAPITAL AIRLINES, INC., 

DELTA AIR LINES, INC., 
NATIONAL AIRLINES, INC., 
NORTHWEST AIRLINES, INC., 


No. 13,323 
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TRANS WORLD AIRLINES, INC., : 

UNITED AIR LINES, INC., : 

Intervenors. : 

MOTION TO DISPENSE WITH PREHEARING CONFERENCE 

_ AND FOR APPROVAL OF STIPULATION _ 

The parties to this case respectfully move the Court for entry of 
an order dispensing with the prehearing conference herein and approving 
the annexed stipulation. In support of this motion the parties represent 
as follows: 

1. In this proceeding petitioner seeks review of orders of the Civil 
Aeronautics Board which, inter alia, (1) directed that a particular appli¬ 
cation of petitioners be heard in a consolidated air route proceeding 
known as the Great Lakes-Southeast Service Case, and (2) refused to con¬ 
solidate for hearing and decision all or portions of other of petitioners 
applications. 

2. By order of June 14, 1956, this Court postponed the prehearing 
conference herein until June 28, 1956, upon the basis of a motion of pe¬ 
titioner, consented to by the remaining parties, reciting that the parties 
were in the process of completing a stipulation governing further proced¬ 
ural steps in the review proceeding. 

3. Complete agreement has now been reached by all concerned and 

is reflected in the annexed stipulation. The stipulation specifies the issues, 
the contents of the joint appendix to briefs, and establishes brief dates, 
all of which are matters normally covered at the prehearing conference. 
Since the parties have by voluntary agreement accomplished the basic 
objective of the prehearing conference procedure, it is believed that, should 
the Court approve the annexed stipulation, a prehearing conference herein 
is unnecessary and would serve no useful purpose. 

Respectfully submitted, 

L. Welch Pogue, Harold L. Russell, 

Attorney for Intervenor, Attorney for Petitioner. 

Delta Air Lines, Inc. 
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Robert B. Hankins, 
Attorney for Intervenor, 
Capital Airlines, Inc. 


Herman F. Scheurer, Jr., 
Attorney for Intervenor, 
Northwest A irl ines, Inc. 

Clayton L. Bur well, 
Attorney for Intervenor, 
National Airlines, Inc. 

Dated: June 25, 1956 


Franklin M. Stone, 

General Counsel, 

Civil Aeronautics Board, 
Attorney for Respondent. 

James Francis Reilly, 
Attorney for Intervenor, 
United Air Lines, Inc. 

William Caverly, 

Attorney for Intervenor, 
Trans World Airlines, Inc. 


STIPULATION 

Subject to approval by the Court, the parties hereby stipulate and 
agree as follows with respect to the issues, the matters to be contained in 
the joint appendix to briefs, and the dates for the filing of briefs, and the 
joint appendix to briefs: 

I 

Issues 

Petitioner seeks review of orders of the Civil Aeronautics Board 
(E-9734 and E-10043) which, inter alia, (1) directed that petitioner's 
Docket No. 2396 application be heard in a consolidated air route pro¬ 
ceeding before the Board ( Great Lakes-Southeast Service Case) , and (2) 
refused to consolidate for hearing and decision with the Board proceeding 
all or portions of other of petitioner's applications (Docket Nos. 3207, 
7287, 7292, 7293, 7294, 7295 and 7529). 

The issues are stipulated to be: 

(1) Whether the orders of which review is sought are final 
orders subject to judicial scrutiny and review at this time. 

(2) Whether the Board's action in ordering that petitioner's 
Docket No. 2396 application be heard in a consolidated route pro¬ 
ceeding ( Great Lakes-Southeast Service Case) deprived petitioner 
of a right to disposal of its application "as speedily as possible"; 

(3) Whether the Board's refusal to consolidate petitioner's 
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applications in CAB Docket Nos. 3207 , 7287 , 7292, 7293 , 7294, 

7295 and 7529, for hearing and decision in the Great Lakes South ¬ 
east Service Case deprives petitioner of its statutory right to a full 
and fair hearing on those applications; 

(4) Whether the Board abused its discretion in refusing to 
order consolidation as set forth in paragraph (3) above, or, alterna¬ 
tively, in declining to impose restrictions in the Great Lakes-South- 
east Service Case so as to eliminate the possibility of the carriage 
of through traffic and/or the performance of new through service 
by successful applicants therein. 

In addition, petitioner will contend that the Board did not make suf¬ 
ficient and adequate findings to support its refusal to either consolidate 
petitioners excluded applications or to restrict the Board proceeding in 
the manner petitioner requested. Respondent will contend to the contrary, 
and further, both respondent and intervenors reserve the right to argue 
that petitioner is precluded from raising this issue because no challenge 
to the findings complained of was made to the Board. 

n 

Contents of Joint Appendix to Briefs 
It is stipulated that petitioner shall cause the following to be printed 
as the joint appendix to briefs: 

1. Motions for leave to intervene filed by Capital Airlines, 
Inc., Delta Air Lines, Inc., National Airlines, Inc., Northwest Airlines, 
Inc., United Air Lines, Inc., and Trans World Airlines, Inc., and the 
orders of the Court granting such motions. 

2. This stipulation and the order of the Court approving the 

stipulation. 

3. Notice of prehearing conference dated May 25, 1955. 

4. Prehearing conference report. 

5. All applications, and amendments thereto, of Northwest, 
Capital, TWA, United, Delta and petitioner consolidated for hearing and 
decision in the Board proceeding. 

6. Petitioner’s applications, and amendments thereto, 
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excluded from the proceeding, including Docket Nos. 3207, 7287, 7292, 
7293, 7294, 7295 and 7529. 

7. Pleadings filed by petitioner with the Board regarding the 
Board proceeding, dated June 27, 1955, July 8, 1955, and November 30, 
1955. 

8. CAB Order E-9734. 

9. CAB Order E-10043. 

10. Copies of the certificates of public convenience and neces¬ 
sity of Capital Airlines, Inc. for Routes 14, 34, 41, 46, 51 and 55; Delta 
Air Lines, Inc. for Routes 8, 24 and 54; Eastern Air Lines, Inc. for 
Routes 5, 6, 10 and 47; Northwest Airlines, Inc. for Route 3; Trans 
World Airlines, Inc. for Route 2; United Air Lines, Inc. for Route 1. 

III 

Use of unprinted portions of transcript 

Most of the transcript of record consists of various certificate appli 
cations for which consolidation was requested or granted in the Great 
Lakes-Southeast Service Case, various motions with respect thereto, and 
other similar pleadings. The parties agree that the content of all such 
applications and pleadings may be stated in the briefs without their being 
printed. For this and all other purposes, it is hereby stipulated that any 
party on brief and argument, and the Court in reaching its decision, may 
refer to and rely upon any portion of the unprinted transcript of record to 
the same extent and effect as if such portions of the transcript had been 
printed. 

IV 

Further procedures 

The time for filing briefs and the joint appendix to briefs and all 
further procedures herein shall be as follows: 

(1) Petitioner’s brief on the merits, together with the joint 
appendix to briefs, will be filed on or before July 20, 1956. 

(2) Briefs of respondent and intervenors on the merits will 
be filed on or before September 3, 1956. 


L 
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(3) Petitioner’s reply brief will be filed within 15 days after 
the filing of the briefs of respondent and intervenors. 

(4) The case may be heard by the Court as soon after the 
filing of petitioner’s reply brief as is convenient to the Court. 

Respectfully submitted, 

Harold L. Russell, 

Attorney for Petitioner. 


Franklin M. Stone, 

General Counsel, 

Civil Aeronautics Board 
Attorney for Respondent. 

James Francis Reilly, 
Attorney for Intervenor, 
United Air Lines, Inc. 

William Caverly, 

Attorney for Inter venor, 
Trans World Airlines, Inc. 

Dated: June 25, 1956 


L. Welch Pogue, 

Attorney for Inter venor, 
Delta Air Lines, Inc. 

Robert B. Hankins, i 
Attorney for Inter venor, 
Capital Airlines, Inc. 


Herman F. Scheurer, Jr., 
Attorney for Intervenor, 
Northwest Airlines, Inc. 

Clayton L. Burwell, 
Attorney for Intervenor, 
National Airlines, Inc. 


Before: Danaher, Circuit Judge, in Chambers. 

ORDER 

Upon consideration of the motion of the parties in the above-entitled 
case to dispense with the pre-hearing conference and for approval of stip¬ 
ulation, and counsel having submitted their stipulation dated June 25, 1956, 
and the stipulation having been considered, the stipulation of the parties 
is hereby approved and it is 

ORDERED that the parties proceed according to the stipulation and 
that this order and the stipulation dated June 25, 1956, be printed in the 
joint appendix. 


Dated: June 26, 1956. 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


1 EASTERN AIR LINES, INC. 

DOCKET No. 2396 

NOTICE OF PREHEARING CONFERENCE 

Notice is hereby given that a prehearing conference in the above- 
entitled application, as amended, proposing an extension of Route 6 (a) 
from Washington to Chicago via Pittsburgh, Youngstown, Akron, Canton, 
Cleveland, Toledo, and South Bend; (b) an extension of Route 47 from 
Charleston to Chicago via (a) Cincinnati and Indianapolis; and (b) via 
Columbus, Springfield, Dayton, Fort Wayne, and South Bend; and (c) 
an extension of Route 47 from Charleston to Detroit via Columbus and 
Toledo; is assigned to be held on June 30, 1955 at 10:00 a. m. (eastern 
daylight saving time) in Room E-206, Temporary Building No. 5, Six¬ 
teenth and Constitution Avenue, N.W., Washington, D. C., before Exami¬ 
ner William F. Cusick. 

In order to facilitate the conduct of this conference, interested 
parties are requested to present motions for consolidation or modification 
of the issues in this case to Examiner Cusick on or before June 13 , with 
copies to other interested parties. Answers to such requests for con¬ 
solidation and/or modification should be filed on or before June 27. 

Dated at Washington, D. C., May 25, 1955. 

/s/ Francis W. Brown 
Chief Examiner 


(SEAL) 



22 


UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 


EASTERN AIR LINES, INC. 

DOCKET NO. 2396, 

ET AL. 


PREHEARING CONFERENCE 
REPORT 

629 Served: Aug. 24, 1955 
Upon: 

Harold L. Russell, 825 Citizens & Southern National Bank Building, 
Atlanta, Georgia, for Eastern Airlines, Inc. 

Hamilton Hale, 122 E. 42d Street, New York 17, N. Y., for Al¬ 
legheny Airlines, Inc. 

JohnW. Douglas , Covington & Burling, 701 Union Trust Building, 
Washington, D. C., for American Airlines, Inc. 

Hubert A. Schneider , 815 15th Street, N.W., Washington, D. C., 
for Braniff Airways, Inc. 

Robert B. Hankins, Adair, Ulmer, Murchison, Kent & Ashby, 1016 
Ring Building, Washington 6, D. C., For Capital Airlines. 

Edward A. Silliere, Sullivan, Donovan, Hanrahan, McGovern & 

Lane, 14 Wall Street, Kew York, N. Y., for Colonial Airlines, Inc. 

George Neal , 730 Southern Building, Washington 5, D. C., for 
Delta-C&S Air Lines, Inc. 

Albert Grisard, 412 Metropolitan Bank Building, Washington, D. C., 
for Lake Central Airlines, Inc. 

John Carver , Company Offices, Cornell University Airport, Ithaca, 
N. Y., for Mohawk Airlines, Inc. 

Alexander Hardy , 1313 Wyatt Building, Washington, D. C., for 
National Airlines, Inc. 

William Burt, 836 Wyatt Building, Washington, D. C., for North 
American Airlines, Inc. 

630 A. L. Wheeler , 911 Sheraton Building, 711 14th Street, N.W., 
Washington, D. C., for North Central Airlines, Inc. 

(Continued) 

Exceptions, if any, to the matters contained in this report must 
be filed with Examiner William F. Cusick and served upon all counsel 
within 5 days from the date of service shown above. 
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C. Edw. Leasure, 1701 K Street, N.W., Washington, D. C., for 
Northwest A irlines, Inc. 

Cecil A. Beasley, Jr ., 912 American Security Building, Washington, 
D. C., for Piedmont Aviation, Inc. 

Harry Bowen, 408 Wyatt Building, Washington, D. C., for Riddle 
Airlines, Inc. 

James K. Crimmins, Chadbourae Parke, Whiteside, Wolff and 
Brophy, 25 Broadway, New York, for Trans World Airlines, Inc. 

John T. Lorch, Mayer, Friedlich, Spiess, Tierney, Brown and 
Platt, 231 S. LaSalle Street, Chicago, HI., for United Airlines, Inc. 

James M. Verner, Turney & Turney, 2001 Mass. Avenue, N.W., 
Washington 6, D. C., for City of Charlotte. 

R. Patrick West, City Hall, Columbus 15, Ohio, for City of Colum¬ 
bus and Columbus Chamber of Commerce. 

Robert C. Mayor , 736 Bowen Building, 821 15th Street, Washington, 
D. C., for Louisville and Jefferson County Air Board. 

V. Rock Grundman, Civil Aeronautics Board, Bureau of Air Opera¬ 
tions, Washington, D. C., Bureau Counsel. 

Southern Airways, Inc ., Brown-Marx Bldg., Birmingham, Alabama 

Cincinnati, Ohio, City of, Henry M. Bruestle, City Solicitor, 214 
City Hall, Cincinnati 2, Ohio 

Atlanta, Ga., City & Chamber of Commerce 

Dayton, Ohio, City & Chamber of Commerce , Herberts. Beane, 

City Attorney, City Hall, Dayton, Ohio 

Tampa, Fla., City of and Chamber of Commerce 
( Pinellas County, Fla. 

( St. Petersburg, Fla., Chamber of Commerce 
( Clearwater, Fla., Chamber of Commerce 

B. H. Overton, Director, City and County Traffic and Rate 
Bureau, Chamber of Commerce Building, St. Petersburg 1, 
Florida 

Henry Beeken and Associates, 1333 G Street, N. W., Washington, 

D. C., for the City of Columbus, Ohio. 

631 REPORT OF PREHEARING CONFERENCE HELD JUNE 30, 1955 

In accordance with notice to all interested parties from the Chief 
Examiner under date of May 25, 1955, a prehearing conference in this 
proceeding was held on June 30, 1955, at 10:00 A.M. (Eastern Daylight 
Saving Time) in Room E-206, Temporary Building No. 5, 16th Street and 
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Constitution Avenue, N. W., Washington, D. C., before the undersigned 
Hearing Examiner. 

Appearances were entered for the following: 

E. Smythe Gambrell, Harold L. Russell, and G. Wesley Channel 
for Eastern Air Lines, Inc. 

Hamilton O. Hale and Lawrence L. Stentzel for Allegheny Airlines, 

Inc. 

John W. Douglas for American Airlines, Inc. 

Robert B. Hankins for Capital Airlines, Inc. 

Edward A. Silliere for Colonial Airlines, Inc. 

R. S. Mauer and George C. Neal for Delta Air Lines, Inc. 

Albert F. Grisard and Lloyd W. Hartman for Lake Central Airlines, 

Inc. 

John W. Cross , Richard A. Fitzgerald, and Alexander G. Hardy for 
National Airlines, Inc. 

James F. Bell for Mohawk Airlines, Inc. 

William C. Burt and Hardy K. Mac lay for North American Airlines, 

Inc. 

Frederick W. Grey Leslie and A, L. Wheeler for North Central Air¬ 
lines, Inc. 

C. Edw. Leasure , H. F. Scheurer, Jr. , and Clyde S. Carter for 
Northwest Airlines, Inc. 

Cecil A. Beasley, Jr. for Piedmont Aviation, Inc. 

Harry A. Bowen for Riddle Airlines, Inc. 

James K. Crimmins and Joseph Paul, Jr. for Trans World Airlines, 

Inc. 

John T. Lorch , Henry L. Hill , and James Francis Reilly for United 
Air Lines, Inc. 

James M. Verner for Charlotte, N. C. and Charlotte Chamber of 
Commerce. 

R. Patrick West for City of Columbus and Columbus Chamber of 
Commerce. 

Robert C. Mayer for Louisville and Jefferson County Air Board and 
the Louisville Chamber of Commerce, Inc. 

Seymour T. Wenner and James A. Tomlinson for Bureau of Air Op¬ 
erations. 

When the notice of the prehearing conference was published, the lead 
docket in this case, i. e., Eastern Air Lines, Inc. (Eastern), Docket No. 


632 
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2396 as amended, involved an extension of Route No. 6; from (L) Washing¬ 
ton to Chicago via Pittsburgh, Youngstown, Akron, Canton, Cleveland, 
Toledo and South Bend; (2) an extension of Route No. 47 from Charleston 
to Chicago via (a) Cincinnati and Indianapolis, and (b) Columbus, Spring- 
field, Dayton, Fort Wayne and South Bend; and (3) an extension of Route 
No. 47 from Charleston to Detroit via Columbus and Toledo. 

By Amendment No. 3 to this application filed on June 27, 1955, 

Eastern now proposes: 

1. To extend Route No. 6 from Washington and/or Baltimore to 
Pittsburgh, and beyond Pittsburgh (a) Youngstown, Akron/Canton, and 
Cleveland to the terminal Detroit and (b) beyond Pittsburgh to the terminal 
Buffalo. 

2. To extend Route No. 6 from the intermediate point Pittsburgh to 
the terminal point Buffalo. 

3. A new segment of Route No. 47 between the terminal Washington 
and/or Baltimore and the co-terminals Columbus and Dayton, and a further 
new segment between the co-terminals Columbus and Dayton and the ter¬ 
minal Chicago. Under the latter proposal only a one-stop service between 
Washington-Baltimore and Chicago via either Columbus and/or Dayton would 
be operated. 

633 4. An amendment of Route No. 6 so as to extend that route from the 

intermediate point Charleston, W. Va. to the terminal Chicago via Cincin¬ 
nati and Indianapolis subject to a restriction that these services will be con¬ 
fined and limited to the following non-stops: (a) between Chicago and Cin¬ 
cinnati, (b) between Chicago and Charleston, W. Va., (c) between Chicago 
and Charlotte, N. C., (d) between Indianapolis and Cincinnati, (e) between 
Indianapolis and Charleston, W. Va., (f) between Indianapolis and Charlotte, 
N. C., (g) between Cincinnati and Charlotte, N.C., and (h) between Cin¬ 
cinnati, Jacksonville, and Miami. By this amendment. Eastern does not 
propose service between Cincinnati, on the one hand, and Charleston, W. 

Va. or any point north of Charleston on Route No. 6, on the other hand, 
nor is service proposed between Cincinnati and points on Eastern's system 
east of Charleston, W. Va. The applicant also does not request authority 
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to operate services between Indianapolis and points east of Charleston, 

W. Va. 

5. An amendment of Route No. 6 so as to extend said route from 
the intermediate point Charleston to the terminal Chicago via Dayton 
which new service authorization would also be confined to non-stop serv¬ 
ice between Dayton-Chicago, Dayton-Charleston, Dayton-Charlotte, 

Dayton-Jacksonville, and Dayton-Miami. 

Under the above amendment Eastern would not operate non-stop serv¬ 
ice between Chicago, on the one hand, and Roanoke, Winston-Salem or 
Greensboro/High Point on the other hand, nor would Eastern operate 
through-plane service between Chicago and Roanoke, Winston-Salem or 
Greensboro/High Point, nor would Eastern operate through service between 
Cincinnati and Roanoke, Winston-Salem or Greensboro/High Point, The 
634 applicant specifically stated that Amendment No. 3 to its application 

is for the sole purpose of limiting Eastern’s proposal so as to confine the 
scope of the case and to assure its speedy disposition. 

Eastern takes the position that there should be consolidated only those 
applications which will not broaden the scope of the case and delay its dis¬ 
position together with those which must be consolidated for hearing as re¬ 
quired by the "mutual exclusivity” doctrine as laid down in the Ashbacker 
and Northwest Cases. In support of this position, Eastern argues that 
only those applications which propose new services comparable to the new 
services proposed in Eastern’s application should be consolidated for hear¬ 
ing herein. 

With the view of expediting consideration of its application Eastern has 
suggested that it might be heard in four parts and that only such other ap¬ 
plications as are mutually exclusive with the services proposed by Eastern 
should be consolidated for hearing in each separate part. The parts for 
which Eastern has suggested separate hearings are: 

(1) That part involving Chicago-Charlotte nonstop service. Eastern 
maintains that the issues are limited with respect to this proposed service 
and could be promptly disposed of in a separate hearing.' 
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(2) That portion of Eastern’s proposal which requests an extension 
of Route 6 from Washington to Pittsburgh, Akron-Canton, Youngstown, 
Cleveland and Detroit, and from Washington to Pittsburgh and Buffalo. 

(3) That portion of the application which seeks to authorize service 
between Washington and/or Baltimore, on the one hand, and Columbus 

and Dayton, on the other hand, and from Columbus and Dayton, on 
the one hand, to Chicago, on the other hand. 

(4) The fourth separate hearing would involve the remainder of 
Eastern’s application which seeks authority to provide the following non¬ 
stop services: 


(a) Chicago-Cincinnati. 

(b) Chicago-Charleston, W. Va. 

(c) Indianapolis-Cincinnati. 

(d) Indianapolis-Charleston, W. Va. 

(e) Indianapolis-Charlotte. 

(f) Cincinnati-Charlotte. 

(g) Cincinnati-Jacksonville. 

(h) Cincinnati-Miami. 

(i) Dayton-Chicago. 

(j) Dayton-Charleston, W. Va. 

(k) Dayton-Charlotte. 

(l) Dayton-Jacksonville. 

(m) Dayton-Miami. 

Eastern also maintains that none of the local service applications 
should be consolidated with its proposal. In support thereof it points out 
that the Board has generally followed a policy of refusing to consolidate 
trunkline and local service applications for hearing and decisions on the 
ground that different types of services were involved and it cites the fact 
that there has been judicial approval of this policy. See Eastern Air Lines 
v. C. A. B . 178 Fed. 2d 726. In addition. Eastern also takes the position 
that no foreign route services should be consolidated such as that proposed 
in Docket No. 7142 by Capital involving service to Toronto. However, if 
the latter application is included Eastern maintains its Toronto service 
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proposal involved in Docket No. 7250 should also be consolidated. 

636 In addition to its proposal in Docket No. 2396 Eastern has filed 

a number of other applications for which consolidation is requested in the 
event the scope of the proceeding is expanded beyond that contemplated 
by Eastern. These proposals together with a large number of proposals 
by other applicants for which consolidation in whole or in part is also 
requested are set out in Appendix A attached hereto. 

In view of the position taken by Eastern many of the parties were 
unable to state, without additional study, their exact positions with re¬ 
spect to the scope of the case or to suggest at that time additional appli¬ 
cations which they might request for consolidation. Accordingly, the 
parties were granted the right until July 8, 1955, to file any memoranda, 
motions, applications, petitions or other appropriate documents with re¬ 
spect to the case. Several of the parties availed themselves of this priv¬ 
ilege and there are reviewed herein the positions taken by the parties not 
only at the conference but also set out in documents filed within the above- 
indicated period. 

Petitions for leave to intervene have been filed by several cities and 
also by a number of carrier applicants who at this stage of the proceeding 
are uncertain as to whether the scope of the case will include their respec¬ 
tive applications. Such petitions were filed by the following: American 
Airlines, Inc. (American); Allegheny Airlines, Inc. (Allegheny); Capital 
Airlines, Inc. (Capital); Delta Air Lines, Inc. (Delta); Lake Central Air¬ 
lines, Inc. (Lake Central); North Central Airlines, Inc. (North Central); 
Piedmont Aviation, Inc. (Piedmont); Trans World Airlines, Inc. (TWA); 

637 City of Charlotte, and Chamber of Commerce, Charlotte, N. C.; 

City of Columbus, and Chamber of Commerce, Columbus, Ohio; City of 
Dayton, and Chamber of Commerce, Dayton, Ohio. 

American Airlines, Inc . 

This carrier moved at the conference, and later reduced such motion 
to writing, to dismiss the lead application of Eastern in Docket No. 2396. 
The carrier requested that the motion be submitted forthwith to the Board 
and in the event the Examiner decided to rule upon and deny the motion 
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permission was requested to appeal such ruling to the Board. In view of 
the fact that the motion is basically directed to the scope of the case and 
the determination of which rests with the Board when it issues its consoli¬ 
dation order, the motion is being referred to the Board for disposition. 

The above motion rests upon the premise that Eastern, by filing Amend¬ 
ment No. 3 to its original application has brought into issue a completely 
new and different proposal from that which was originally filed and amended 
twice previously. As examples, American points out that questions of 
Chicago-Washington, Indianapolis-Washington nonstops were issues in 
Easterns application prior to filing Amendment No. 3, but are not issues 
at the present time. 

American also argues that the original application did not involve 
nonstops between Indianapolis and Cincinnati on the one hand, and Jack¬ 
sonville and Miami, on the other, although as; amended the application 
now seeks such authority. In addition, American points out the proposal, 
as amended, seeks entry into Buffalo and proposes new service between 
638 that point and such cities as Washington, Miami, Jacksonville, and 

Atlanta, although when the application was first noted for prehearing con¬ 
ference no such issues were involved. It is American’s position that 
Eastern’s Amendment No. 3 should be considered as a request for dis¬ 
missal of the original application in Docket No. 2396 and as a new route 
application to which a new docket number fairly representing its filing 
date should now be assigned. 

With respect to other issues relating to the scope of the case — 
aside from its motion to dismiss — American maintains that the appli¬ 
cations to be consolidated should be restricted to those involving issues 
reasonably related to Eastern’s application at the time it was noted for 
prehearing conference, and that there should be excluded issues involved 
in cases which are now pending before the Board. American also asserted 
that applications involving service for Buffalo and Toronto should not be 
consolidated as being outside the scope of Eastern’s original proposal. 
Several applications also are cited which involve services that are pre¬ 
sently before the Board or will be in the near future. As an example. 
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American refers to Capital’s application in Docket No. 6889, which would 
permit nonstop between New York and Chicago, on the one hand, and Buf¬ 
falo, Rochester and Chicago on the other. Service to these cities is pre¬ 
sently at issue in the New York-Chicago Service Case, Docket No. 986 
et al ., which is awaiting decision by the Board. As an additional illustra¬ 
tion American points to a number of applications which would involve Wash¬ 
ington-Cincinnati nonstops although service between these points is an im¬ 
portant issue in the Route Consolidation and Amendment Case , Docket 
No. 3292, on which hearing is expected to commence in the near future. 
Finally, American requests that any proposals seeking authority to pro¬ 
vide Detroit-Cincinnati service be excluded from the proceeding as beyond 
the scope of the case. However, if the issue of such service is included 
American requests that its application in Docket No. 6827 involving the 
same service should also be consolidated. 

Allegheny Airlines, Inc . 

Allegheny requests consolidation of its applications in Docket Nos. 
7244, 7245, 7246, 7247, 7248, 7284 and 7285. It asserts these applica¬ 
tions are similar in scope to those proposed by Eastern and other appli¬ 
cants in the proceeding. 

Allegheny takes the position that, as a secondary carrier between 
Pittsburgh and Buffalo and Pittsburgh and Washington, it is faced with 
the possibility that additional air service for those segments may be es¬ 
tablished which may be deemed short-haul in nature rather than long- 
haul and which could preclude Allegheny from participation in the overage 
M traffic” despite the fact that such restricted participation might be pre¬ 
ferable in the public interest as a means of reducing its subsidy. Conse¬ 
quently, Allegheny maintains that its proposals would enable the Board 
to determine whether, if the public interest requires additional service 
in this area, it would be more in the public interest to certificate an 
additional trunkline carrier or as an alternative to authorize the secon¬ 
dary carrier to reasonably participate in such new service by the 
modification of operating restrictions while at the same time protecting 
the primary carrier’s existing service over the routes. Allegheny’s 
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position is that the scope of the proceeding will not be enlarged by the in¬ 
clusion of its applications nor will the issues be broadened in any manner 
whatsoever. Allegheny recognizes that certain of its proposals do go be¬ 
yond the scope of Easterns application and its contention that the inclusion 
of such proposals would not broaden the scope of the proceeding rests 
upon the assumption that the applications of other carriers will be con¬ 
solidated. 

Capital Airlines, Inc. 

Capital filed motions for consolidation of its applications in Docket 
Nos. 6889, 7142 and 7266. It is Capital's position that each of these ap¬ 
plications raises issues relative to those involved in Eastern's proposal, 
as well as the proposals of other applicants, and they should therefore be 
considered in this proceeding. 

Attention was directed to the fact that Capital's application in Docket 
No. 6889 involves service to Milwaukee and the Twin Cities which are not 
involved in the lead application. Capital conceded that these points are 
outside of the area but maintained that because of the vast area involved 
under Eastern's proposal, service extending as far northwest as the Twin 
Cities should also be considered. Capital pointed out that die proposals 
of Northwest, TWA, and United involve nonstop services from numerous 

points far outside of the area, on the one hand, and Miami, on the 
other, which could conceivably be considered in issue in this case. How¬ 
ever, if the Board severed that portion of its application involving the 
Twin Cities and Milwaukee, Capital would nevertheless desire to have the 
remaining portion of its application consolidated. 

Similarly, with respect to Atlanta Capital took the position that since 
the area involved is an extremely large one the question of service to At¬ 
lanta should also be included. Capital did not agree with Eastern's con¬ 
tention that no application should be consolidated which proposed service J 
to any city or segment to which Eastern was not specifically proposing 
new service. Also with respect to Capital's application in Docket No. 

7142, involving service to Toronto, Canada, counsel for the carrier recog¬ 
nized the Board's policy of not hearing foreign applications relating to 
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international services in a consolidated proceeding involving only domestic 
applications, but asserted that the question of service to Toronto was very 
closely related to the whole matter of service between Florida and the 
Great Lakes area. In the event the Board should refuse to consolidate 
its Docket No. 7142 involving service to Toronto Capital requested that 
an expedited hearing and concurrent consideration be given to its proposal 
in that application. However, Capital indicated it would file a separate mo¬ 
tion with the Board with respect to that matter. 

Delta Air Lines, Inc. 

This carrier argues that Eastern, by the Amendment No. 3 to its 
application, has completely altered the east-west and north-south aspects 
of its proposal. Under such circumstances Delta maintains that 
Eastern has forfeited any right to have its application heard at this time. 
Moreover, Delta contends that all future procedural steps in Eastern's 
application in Docket No. 2396 should be cancelled until the issues raised 
by this proposal are reached on the Board's docket. 

Delta adopts the position, however, that if Eastern is given a hear¬ 
ing at this time on its proposals for new and improved service between 

i 

the Great Lakes area and the south and southeast, Delta's proposals for 
such similar services must also be included for hearing under the Ash- 
backer doctrine. A motion was made by Delta to consolidate additional 
applications in the event certain proposals of other carriers are heard in 
this proceeding. Attention is also directed to Delta's position that the appli 
cations of local service carriers should not be consolidated with proposals 
involving trunkline operations. However, if such local service proposals 
are consolidated Delta has requested that its application in Docket No. 

7298 must also be consolidated for hearing. 

Delta indicated that it would have no objection to limiting the scope 
of the case to an area bounded by Chicago on the west, Detroit on the north, 
Washington on the east, and Charleston, W. Va. on the south if restric¬ 
tions relating to the scope of the proceeding could be so framed as to ef¬ 
fectively preclude any authorization which permitted new service between 
points in the area and points south of Charleston, W. Va. and Washington. 
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However, Delta maintains that a restriction which would require a man¬ 
datory stop at Charleston or Washington would not be effective since under 

643 Easterns requested extension Route Nos. 6 and 47 that carrier would 
still be able to provide new service between the Great Lakes area and the 
South. As an example. Delta pointed out that under such circumstances 
Eastern would be in a position to provide new one-stop service via the 
route junction at Charleston between Chicago, Indianapolis or Cincinnati, 
on the one hand, and Roanoke, Greensboro/High Point, Winston-Salem, 
Charlotte and other points to the south on Route 6. Similarly, National*s 
proposal in Docket No. 6994 - assuming a mandatory Washington stop - 
would enable that carrier to provide new one-stop service via Washington 
between such points as Detroit and Cleveland on the one hand, and all 
points on Route No. 31 south of Washington. Under Capital* s application 

in Docket No. 6888 - assuming a mandatory stop at Charleston, W. Va. - 
there would be involved new and improved service between Detroit, Toledo, 
Cleveland, Akron/Canton and Youngstown, on the one hand, and such points 
in the South as Knoxville and Atlanta. In addition. Capital would also be 
able to provide new service, via a route junction at Charleston, between 
Chicago, Indianapolis, and Cincinnati, on the one hand, and Knoxville and 
Atlanta on the other. Under such circumstances Delta maintains that its 
proposals involving Great Lakes-South service would be required to be 
heard in this case. In order to exclude any issue of service between the 
Great Lakes and the South it would be necessary, in Delta's opinion, to 
impose some clear restriction which would effectively prevent such car¬ 
riers as Eastern, Capital, and National from operating any new through 
service and through schedules to points in the South outside of the area 
delineated in an east-west case involving primarily an area encompassed 

644 by Chicago, Detroit, Washington and Charleston, W. Va. 

Lake Central Airlines, Inc . 

This carrier has on file applications in Docket Nos. 7137, 7138, 

7140, and 7208 and has moved for their consolidation in this proceeding. 

All of these proposals are of a local service nature. The carrier’s ap¬ 
plication in Docket No. 7208 is said to be Lake Central’s "master" 
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application for service in the area, and it was indicated that Lake Central 
had originally intended to request the consolidation of this proposal with 
the Lake Central Renewal Investigation, Docket No. 6916, but in view of 
the fact that that proceeding has been indefinitely postponed Lake Central 
urges that its proposals in the ’’master” application be heard at this time 
as they involve issues closely related to those in Eastern’s lead applica¬ 
tion. 

Lake Central maintains that it is essential for a simultaneous con- 

i 

side ration of its route proposals with those of Eastern, and in this re¬ 
spect it adopts the views stated by Allegheny and Piedmont with respect 
to the policy requirement that where applications of local service carriers 
propose essentially the same service as trunk-line applications they should 
be considered in a comparative consolidated proceeding. The carrier argues 
that its position is supported not only by court decisions in the Ashbacker 
and Northwest Cases but also by Board precedent. In the latter connection 

it refers to the fact that in the Charleston-Columbus Case , Docket 
No. 6436 et al ., the Board consolidated Lake Central’s application in 
Docket No. 6370 for a route extension comparable to the new service pro¬ 
posed by Eastern. It is Lake Central’s position that the decision in Eas¬ 
tern Air Lines, Inc, v. C. A. B ., 178 Fed. 2d 726, and in the Ozark Re¬ 
newal Case , Docket No. 5988 et al. , which are relied upon by the trunkline 
carriers in opposing consolidation of local feeder applications, are clearly 
distinguishable on the factual situations presented. 

Mohawk Airlines, Inc. 

This carrier takes no position with respect to the scope of the pro¬ 
ceeding. It has, however, moved the Board to consolidate its application 
in Docket No. 7111 for hearing. In the alternative, Mohawk moves that 
the Board hear and decide simultaneously its application with that of 
Eastern in Docket No. 2396 or with any other application which may be 
consolidated for hearing and decision which duplicates any portion of the 
services proposed by Mohawk. This carrier also requests that its appli¬ 
cation in Docket No. 7143, proposing service between Rochester and 
Toronto also be consolidated if this case includes the proposals of other 
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parties involving services between Toronto and points in New York. While 
Mohawk recognizes that the Court of Appeals for the District of Columbia 
has given judicial sanction to the policy of separate hearings involving 
trunkline and local service proposals it maintains that such sanction does 

646 not overrule the Ashbacker doctrine as laid down by the Supreme 
Court. 

National Airlines, Inc. 

At the conference National took the position that the issues as out¬ 
lined in Eastern's lead application definitely did not include any issue of 
service to or from Atlanta or other cities similarly situated with respect 
to the Great Lakes and Florida area. At that time National moved for 
consolidation of its application in Docket No. 6994, which involved pri¬ 
marily extensions of its Route 31 from Baltimore to various cities also 
included in Eastern's proposal. However, subsequent to the conference 
and within the time allowed under the Examiner's ruling National also filed 
proposals in Docket Nos. 7296 and 7297 which are also requested for con¬ 
solidation. The former proposal involves new service between Buffalo 
and Detroit and Chicago via Atlanta and Charlotte and other intermediate 
points. The latter proposal also seeks new authority to operate between 
Toronto and Buffalo as well as other points on Route 31. 

North American Airlines, Inc. 

This carrier moved for the consolidation of its applications in Docket 
Nos. 6063 and 7264, which it maintains comes well within the scope of the 
proceeding as contemplated by the lead docket. Counsel for this carrier 
agreed with the position taken by Delta at the conference, that the proceed¬ 
ing involves primarily a Great Lakes-Florida case and probably a Great 

647 Lakes-Washington case, and asserted that if Eastern's application 
is heard it should not be confined merely to Eastern's ideas as to how 
Eastern’s service could be improved but that the other parties should have 
the same opportunity to demonstrate how the basic service pattern could 
be improved. As an example of its position. North American pointed out 
that while Eastern conceded there was in issue the question of Chicago and 
Cincinnati-Miami service, it contended that the issues did not include the 
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question of Chicago-Miami service. In North American’s opinion the 
Board’s procedures would be more conducive to the dispatch of justice 
if the question of Chicago-Miami service were included. 

North Central Airlines, Inc. 

This applicant moved to have its Docket No. 7267 consolidated for 
hearing with Eastern’s lead application on the ground that its proposals 
are substantially similar to Eastern’s. 

Northwest Airlines, Inc. 

Northwest has applications in Docket Nos. 6118, 7210, 7211, 7239, 
7240, 7241 and 7242, all or some of which are requested for consolida¬ 
tion, depending upon the ultimate scope of the proceeding. Basically, 
Northwest adopts the position that the scope of this case should be estab¬ 
lished in a manner similar to that adopted by the Board with respect to 
the scope of the New York-Chicago Service Case , Docket No. 986 et al. 
The Board in that case limited proposals to a rigidly defined area and 
where new service outside of the area to points within the area was 

involved a mandatory stop was required at a point on the boundary 
of the described area. 

Northwest maintains that the issues involved in Eastern’s applica¬ 
tion at the time it was set down for prehearing conference could readily 
be confined to an area limited to Chicago on the west, Washington on the 
east, Charleston on the south, and Detroit on the north. Northwest sug¬ 
gests that a mandatory stop at one of the boundary points should be re¬ 
quired where new services would involve service between points within 
the above-mentioned area and points outside of that area. Northwest also 
suggested that service between New York and the area should be speci¬ 
fically excluded in order to avoid the repetition of issues recently con¬ 
sidered in the New York-Chicago Service Case, supra. 

Northwest argues that Eastern’s Amendment No. 3 radically changed 
the issues involved in Eastern’s application as set down for Prehearing 
Conference and results in the inclusion of the issue of service to a large 
number of additional cities. It is Northwest’s position that this amend¬ 
ment constitutes a completely new application and should bear a new 
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docket number rather than be considered a part of the original application 
in Docket No. 2396. In no event, Northwest argues, should Amendment 
No. 3, if it is permitted to stand, be controlling as to the scope of the 
proceeding. Northwest asserts that by this amendment Eastern attempted 
to "custom-tailor" the case so it would involve only certain points. But 
in doing so it broadened the area so that it now encompasses all of the 
area between the Great Lakes and Florida as well as issues involved in 
649 service between Chicago and Washington. Northwest submitted 

a motion requesting that Easterns Amendment No. 3 to its application be 
assigned a new docket number and that the Board consolidate in this pro¬ 
ceeding only those portions of the application which are in the areas sug¬ 
gested by Northwest. 

Northwest also opposed the consolidation of local service applications 
with trunkline proposals and in addition opposed the consolidation of any 
applications involving service to Toronto, Canada, or other international 
points. 

With respect to the local service carriers. Northwest asserted that 
the primary duty of these carriers is to provide service on each flight 
at every stop named in their certificates. If necessary, in order to pro¬ 
tect the local markets in the area. Northwest suggested that proposed serv¬ 
ices between some of the intermediate points such as Dayton and Columbus 
could be excluded from the proceeding and that Northwest would be willing 
to propose service to such cities subject to a closed door restriction on 
local traffic. 

Piedmont Aviation, Inc. 

This applicant requests that its application in Docket No. 7213 be 
consolidated for hearing on the ground that Eastern* s proposal involves 
considerable direct competition with the services now being rendered and 
proposed by Piedmont. The carrier maintains that this is true not only 
as it pertains to Easterns original application but also with respect to the 
proposal as modified by Amendment No. 3. With respect to the lat¬ 
ter amendment, Piedmont alleges that Eastern has drastically changed its 
original proposal so as to take advantage of an early docket number and 
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raises new issues not properly a part of its application at the time it was 
set down for prehearing conference. Piedmont accordingly submitted a 
motion that Eastern’s Amendment No. 3 be assigned a new docket number 
in chronological sequence as of the date it is returned to the docket and 
that the Amendment No. 3 be heard as a new application when it is reached 
on the Board’s calendar. Piedmont also submitted a motion that the Board 
dismiss Eastern’s application in Docket No. 2396 on the grounds that by 
filing Amendment No. 3 Eastern so changed the service proposed therein 
so as to cause an abandonment of the original proposal, 

In the event Eastern is granted a hearing involving the proposals in 
Amendment No. 3 Piedmont asserts that the Board might well determine, 
regardless of the applicability of the Ashbacker doctrine, that considera¬ 
tions of public interest require a consolidation of Piedmont’s application 
in Docket No. 7213. In support thereof, Piedmont submits that the pro¬ 
posal will involve the diversion of substantial traffic from a local service 
carrier and the Board should have before it an application by the local 
service operator designed to enable it to obtain an extension of its own 
route, and retain at least a part of the traffic that will be subject to di¬ 
version. This carrier points out that the threat to Piedmont’s traffic is 
present despite the suggested limitation by Eastern on the authority re¬ 
quested in its Amendment No. 3 to nonstop service to various combinations 
of points and despite Eastern’s disavowal of any intention to provide 
service between certain points. In this connection, Piedmont points out 
that although Eastern does not seek authority to provide Chicago, Charles¬ 
ton, Roanoke, Winston-Salem, and Greensboro-High Point service there 
was nothing in its Amendment No. 3 which would prevent such service. 
Piedmont also asserts that although Eastern denies it proposes to operate 
between its Route 6 points - which are also points on Piedmont’s Route 
87 - on the one hand, and Cincinnati, on the other, the fact of the matter 
is that Eastern in Docket No. 3292 proposes to add Cincinnati to Route 47 
and with such authority Eastern could operate through Charleston, a junc¬ 
tion point of Routes 47 and 6, and provide virtually all of the service which 
it asserts it will not offer as set out in paragraph 4 (d) of Amendment No. 3. 



Riddle Airlines, Inc . 

This carrier filed a motion to consolidate its application in Docket 
No. 7258. The applicant alleges that its proposal covers points in the 
general area under consideration and that its consolidation would not en¬ 
large the scope nor delay the proceeding. 

Trans World Airlines, Inc. 

TV/A requests the consolidation of its applications in Docket Nos. 

7209 and 7268. It points out that these proposals involve similar or 
identical services as those proposed by other applicants seeking a hear¬ 
ing in the consolidated proceeding. TWA's motion, particularly with re¬ 
spect to Docket No. 7268, is contingent upon the Board's determina¬ 
tion that the scope of the proceeding should include questions relating to 
north-south service. This carrier maintains that prior to filing of Amend¬ 
ment No. 3 Eastern's application raised issues involving only the question 
of new service in the Washington-Chicago area but that Eastern's amend¬ 
ment placed in issue numerous questions relating to north-south service. 

TWA has no objection to expanding the scope of the proceeding to in¬ 
clude applications involving proposed routes running between the Great 
Lakes and Florida areas. However, it does object to the inclusion of 
applications or portions thereof involving services which are the subject 
matter of proceedings either recently determined by the Board or pre¬ 
sently pending before it. In this connection it cites as an example Na¬ 
tional’s application to provide service between New York and Philadelphia, 
on the one hand, and Pittsburgh, Cleveland, Detroit, and Chicago, on the 
other. The issues relating to such service have recently been heard and 
are now pending decision in the New York-Chicago Case, Docket No. 986 
et al . Similar questions relating to service between Detroit and Cincinnati 
have recently been disposed of by the Board in Delta's application in Docket 
No. 6848, and in the Charleston-Columbus Case, Docket No. 6346. TWA 
also maintains that other proposed services such as New York-Cincmnati, 
Washington-Cineinnati, and Washington-St. Louis are waiting hearing in the 
Eastern Route Consolidation Case , Docket No. 3292. This carrier asserts 
that the whole question of New York service is now being explored in 


several cases pending before the Board, and in addition to the cases pre¬ 
viously cited TWA points to the New York-Florida Case , Docket 
No. 3051, and the additional Southwest-Northeast Service Case, Docket 
No. 2355. It is TWA’s position that the only way to prevent a re-hearing 
in this case of issues involved in pending proceedings is to specifically 
exclude the question of New York service to any of the points involved in 
the proceeding. 

United Air Lines, Inc . 

United moved for the consolidation of its applications in Docket 
Nos. 7220, 7221, and 7222. In the event the case is expanded to include 
the issue of service between the Great Lakes and Florida, United also 
moved for the consolidation of its proposal in Docket No. 7269. This 
carrier agrees with the position taken by Northwest in that the proceed¬ 
ing should be limited to issues involving services limited to an area bound¬ 
ed by Chicago, Detroit, Charleston, W. Va., and Washington. 

United also maintains Eastern is incorrect in its assumption that 
the lead docket is so controlling in a consolidated proceeding as to pre¬ 
clude the consolidation of all other applications which do not precisely 
involve the same service as the lead docket. 

It is United’s opinion that a hearing involving issues relating to serv¬ 
ice between the Great Lakes and Florida combined with issues relating to 
service between Washington and Chicago would result in the case becom¬ 
ing unmanageably large. In support of its position United points out that 
the complexity of such a proceeding is tacitly admitted by Eastern 
by that carrier’s suggestion that its proposal be severed and heard in four 
separate parts. In the event the Board orders hearing on Eastern’s ap¬ 
plication as expanded by Amendment No. 3 United suggests that that por¬ 
tion of the proposal which seeks to have Eastern’s Route No. 6 extended from 
Pittsburgh to Buffalo together with that portion which proposed extension 
of the same route from Charleston to Chicago be severed and that the re¬ 
mainder of the application be consolidated into a Washington-Chicago case. 

In reply to contentions raised by Eastern that United’s application for 
the removal of the restriction on its Chicago-Washington service involves 
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nonstop authority and that such issue is not present under Eastern's pro¬ 
posal, United asserts that it already has nonstop authority and is only 
seeking in this instance turn-around authority between Washington and 
Chicago. Under such circumstances. United maintains that its proposal 
should be consolidated in any proceeding involving Washington-Chicago 
service whether such proposals involve one-stop, two-stop, or nonstop 
services. 

With respect to United's application to extend its certificated author¬ 
ity to Miami the applicant indicated that it would not only agree to a man¬ 
datory stop at Chicago but would suggest such a restriction in the event 
United was awarded a route between the latter city and Miami. However, 
United did assert that through-plane service from points west of Chicago 
to Florida with a mandatory stop at Chicago should be permitted. United 
655 also takes the position the Board should not consolidate for hearing in 

one proceeding proposals of local service carriers with those of trunkline 
applicants. 

City of Charlotte, N. C . 

Counsel for this city asserted that its primary interest was securing 
service between Charlotte and Chicago, and possibly some intermediate 
points. He stated the city would oppose any limitation of the proceeding 
which would eliminate the issue of nonstop service between Charlotte 
and Chicago. The city also supported for consolidation other applicants 
seeking to provide a Charlotte-Chicago service. In addition, the city 
supported Eastern's suggestion that the proceeding be divided into four 
parts for hearing insofar as it would permit a separate hearing on the 
Charlotte-Chicago portion of the case. 

The City of Columbus, Ohio . 

Counsel for Columbus indicated that its interest in the proceeding re¬ 
lated to the need for additional service between Columbus and Washington, 
and Columbus and Chicago. He suggested that die hearing in this case 
proceed as rapidly as possible. 

The City of Louisville, Ky . 

The representative of this city indicated that its primary interest was 
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to learn what the ultimate scope of the case would be and to have the city’s 
views on record in the event proposals involving service at Louisville are 
consolidated in this case. 

656 Bureau of Air Operations . 

At the Prehearing Conference, Counsel for the Bureau indicated 
that he did not at the time have any statement with respect to the scope 
of the proceeding nor did he take any position as to which applications 
should be consolidated. Counsel did however specifically reserve the 
right to request information from the applicants and intervenors after the 
Board’s final Order of Consolidation is issued. 

Subsequent to the close of the conference and in the time allowed for 
additional statements of position Bureau Counsel submitted a statement 
setting forth the Bureau’s tentative position with respect to the scope of 
the case. It is the Bureau’s position that (a) the case should exclude is¬ 
sues now being considered in pending Board cases, (b) the case should 
be a broad area type proceeding involving applications for domestic but 
not foreign air transportation, and there should be excluded those proposals 
involving service to Toronto, Canada, and (c) the boundary of the proceed¬ 
ing should be Chicago on the northwest, Pittsburgh, Cleveland, and De¬ 
troit on the north, Miami on the south, Washington, D. C. on the east, and 
Atlanta on the southeast. 

It is the Bureau’s position that applications or portions thereof in¬ 
volving service to such points as Milwaukee, Minneapolis-St. Paul, or 
to points north of Pittsburgh—such as Pittsburgh-Buffalo — proposals 
should be severed. With respect to Atlanta as the southeast boundary 
the Bureau asserts that there should not be included applications or por¬ 
tions thereof involving services west of Atlanta except to those points ly- 

657 ing north of Atlanta but east of a line between Chicago and Atlanta. 
Issues. 

It was agreed that the issues involved were the same as those gen¬ 
erally present in all section 401 cases with the exception of the views ex¬ 
pressed by several of the parties relating to the proper application of 
court decisions in the Ashbacker and Northwest Cases. Certain questions 
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relating to the feasibility of hearing local sendee applications together 
with trunkline proposals in a consolidated proceeding were raised by 
counsel for United who maintained that if the Board co-mingled such 
proposals there would come into issue the fundamental problem relating 
to whether the local service carriers should be authorized to conduct 
trunkline operations. 

Future Procedural Steps. 

Nearly all of the discussions at the conference related to the scope 
of the proceeding and questions relating to the desirability of consolidating 
all or portions of the applications that had theretofore been filed. Obvious¬ 
ly, the parties had no way of knowing the ultimate scope of the proceeding 
until the Board* s Order of Consolidation is issued. Since there was a wide 
divergence of opinion as to the area that should be encompassed in this 
proceeding many of the carriers requested the right to file additional appli¬ 
cations after the Board* s Order of Consolidation is issued in the event the 
scope of the case is expanded beyond the Chicago-Washington area. In 

view of the present posture of the case these requests have consid¬ 
erable merit. Accordingly, the Examiner permitted the submission of 
additional applications for consolidation within 10 days after the Board 
issues its first Consolidation Order. 

Bureau Counsel indicated that after the Board issues the Consolida¬ 
tion Order he would circulate a proposed stipulation to the parties and 
would also make certain requests for information. Other carriers also 
reserved the right to request information from other parties after the 
scope of the case is determined. 

With respect to the submission of exhibits the Examiner ruled that 

exhibits in chief must be submitted within 60 days subsequent to the first 

Supplemental Order of Consolidation. In the event there are no requests 

for consolidation of additional applications the exhibits must be submitted 

within 60 days after the first Order of Consolidation. Rebuttal exhibits 

will be submitted 30 days thereafter, and the hearing will be held 15 days 

following submission of rebuttal exhibits. 

William F. Cusick 
Hearing Examiner 
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APPENDIX A 
LIST OF APPLICATIONS 


Applicant 
659 Eastern 


Docket No. 
2396 | 
3207 


7250 


7286 


7287 


Route or Route Extension Applied For 
Proposal set out in conference report. 

Between Chicago, Ill., and Minneapolis-St. 
Paul, Minn., Via Milwaukee, Wis., Rockford, 
HI., and Rochester, Minn. 

Between the intermediate point Pittsburgh, 

Pa., and the terminal point Toronto, Canada, 
with nonstop authorization between Toronto and 
points other than Pittsburgh served on Route 6 
(as now constituted or as it may be amended pur¬ 
suant to application in Docket 2396, or any other 
Eastern application), and 

Between the intermediate points Pittsburgh and 
Buffalo, and the terminal point Toronto, Canada, 
with nonstop authorization between Toronto and 
points south of Buffalo and Pittsburgh, on Route 6. 
Amendment of Route 10: 

(a) add a new segment extending northeast 
from the intermediate point Louisville, Ky. to 
the terminal point Buffalo, N. Y., via the inter¬ 
mediate points Cincinnati, Dayton, Columbus 
and Toledo, Ohio, and Detroit, Mich.; 

(b) add a new segment extending southwest 
from the intermediate point Birmingham, Ala. 
to the terminal point San Antonio, Tex., via the 
intermediate points Montgomery and Mobile, 

Ala., New Orleans, La., and Houston, Tex. 

Amendment of Route 10 by adding a new seg¬ 
ment between the terminal point Miami, Fla., 
the intermediate points West Palm Beach, Tampa 
and Jacksonville, Fla., Atlanta, Ga., Charleston, 
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Applicant Docket No. 

Eastern 7287 

(Cont’d) 


660 


Route or Route Extension Applied For 
W. Va., Pittsburgh, Pa,, and 

(a) beyond Pittsburgh, the terminal point 
New York, N. Y. / Newark, N. J., and 

(b) beyond Pittsburgh, the intermediate points 
Youngstown, Akron/Canton and Cleveland, Ohio, 
Detroit, Mich., Milwaukee, Wis., and the terminal 
point Minneapolis/St. Paul, Minn., and 

(c) beyond Pittsburgh, the terminal point 
Buttalo, N.Y. 


7288 A new certificate or amendment of one or more 
existing certificates so as to authorize service be¬ 
tween: 

(a) the terminal point New York, N. Y. /Newark, 
N. J., the intermediate points Pittsburgh, Pa., 
Columbus, Dayton and Cincinnati, Ohio/Indiana- 
polis, Ind., and the terminal point Chicago, Ilk, and 

(b) the co-terminal points Washington, D. C., 
and Baltimore, Md., the intermediate point Pitts¬ 
burgh, Pa.; and (1) beyond Pittsburgh, the inter¬ 
mediate points Cleveland, Ohio, and Detroit, Mich., 
and the terminal point Chicago, I1L, and (2) beyond 
Pittsburgh, the intermediate points Columbus, Day- 
ton and Cincinnati, Ohio, Indianapolis, Ind., and 
the terminal point Chicago, UL 

7289 A new certificate or amendment of one or more 
existing certificates so as to authorize service be¬ 


tween: 


(a) the terminal point New Orleans, La., the 
intermediate points Jackson, Miss., Memphis and 
Nashville, Tenn., Evansville, Ind., Louisville, Ky., 
Indianapolis, Ind.; and (1) beyond Indianapolis, Ind. 
to the terminal point Chicago, I1L, and (2) beyond 
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Applicant Docket No. Route or Route Extension Applied For 
Eastern 7289 Indianapolis, Ind. to intermediate points Ft. Wayne, 
(Cont d) ? Toledo, Ohio, and the terminal point Detroit, 

Mich.; and 

(b) the terminal point Houston, Tex., the in¬ 
termediate points Beaumont-Port Arthur, Tex., 
i Shreveport, La., Little Rock, Ark., Memphis 
i and Nashville, Tenn., Evansville, Ind., Louisville, 
Ky., Indianapolis, Ind.; and (I) beyond Indianapo¬ 
lis to terminal point Chicago, Ill., and (2) beyond 
Indianapolis to intermediate points Ft. Wayne, Ind., 
Toledo, Ohio, and the terminal point Detroit, Mich. 

661 7290 A new certificate or amendment of one or more 

existing certificates so as to authorize service be¬ 
tween: 

(a) the terminal point Miami, Fla., the in¬ 
termediate points Tampa and Jacksonville, Fla., 
Brunswick, Savannah, Augusta, Macon, and Atlanta, 
Ga.; and 

(i) beyond Atlanta, Ga., the intermediate 
i points Birmingham, Ala., Chattanooga, Knoxville 

and Nashville, Tenn., Lexington/Frankfort and 
Louisville, Ky., Cincinnati, Ohio; and 

(1) beyond Cincinnati, the intermediate 
point Indianapolis, Ind., and the terminal point 
Chicago, Ill., and 

(2) beyond Cincinnati, the intermediate 
points Columbus and Cleveland, Ohio; Detroit, 

Mich.; Milwaukee, Wis.; Rochester, Minn.; and 
the terminal point Minneapolis/St. Paul, Minn.; 
and 

(ii) beyond Atlanta, the intermediate points 
Pittsburgh, Pa.; Cleveland, Ohio; Detroit, Mich.; 
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Applicant Docket No. Route or Route Extension Applied For 
Eastern 7290 Milwaukee, Wis.; Rochester, Minn.; and the ter- 
(Cont d) minai point Minneapolis/St. Paul, Minn.; and 

(b) the terminal point Charleston, S. C., the 
intermediate points Columbia, S. C.; Augusta, Ga.; 
Greenville and Spartanburg, S. C.; Knoxville and 
Nashville, Tenn.; Lexington/Frankfort and Louis¬ 
ville, Ky.; Cincinnati, Ohio; and 

(i) beyond Cincinnati, Ohio, the intermedi¬ 
ate point Ft. Wayne, Ind., and the terminal point 
Chicago, Ill.; and 

(ii) beyond Cincinnati, Ohio, the intermed¬ 
iate points Columbus and Cleveland, Ohio; Detroit, 
Mich.; Milwaukee, Wis.; Rochester, Minn.; and 
the terminal point Minneapolis/St. Paul, Minn, 

7291 Amendment of Route 10 as to add 

(a) a new segment extending from the inter¬ 
mediate point Louisville, Ky., to the terminal point 
Buffalo, N. Y., via the intermediate points Cincin¬ 
nati, Dayton, Columbus, Akron/Canton and Cleve¬ 
land, Ohio; and 

(b) a new segment extending from the inter¬ 
mediate point Birmingham, Ala., to the terminal 
point San Antonio, Tex., via the intermediate 
points Montgomery and Mobile, Ala.; New Orleans, 
La.; and Houston, Tex. 

662 7292 Amendment of Route 6 so as to 

(a) extend the Miami-Tampa/St. Petersburg, 
Fla. - Pittsburgh, Pa. -Cleveland, Ohio- Detroit, 
Mich, segment beyond Detroit, Mich., to the inter¬ 
mediate points Chicago, HL, Milwaukee and Mad¬ 
ison, Wis.; Rochester and Minneapolis/St. Rml, 
Minn.; Billings, Mont.; Spokane, Wash.; and 
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Applicant Docket No . 

Eastern 7292 
(Cont'd) 


Route or Route Extension Applied For 
Portland, Ore.; to the terminal point Seattle, 
Wash. 


663 7293 Amendment of Route 10 from the present terminal 

point Chicago, Ill., via the intermediate points Mil¬ 
waukee and Madison, Wis.; Rochester and Minneap¬ 
olis /St. Paul, Minn.; Billings, Mont.; Spokane, 
Wash.; and Portland, Ore.; to the terminal point 
Seattle, Wash. 

7294 Extension of Route 10 from terminal point St. 

I Louis, Mo. via the intermediate points Kansas 

City, Mo.; Wichita, Kans.; Amarillo, ^Tex.; Al¬ 
buquerque, N. Mex.; Phoenix, Ariz.; Las Vegas, 
i Nev.; Los Angeles, Fresno and Oakland, Calif.; 
to the terminal point San Francisco, Calif.; and 
Extension of Route 10 from the terminal point 
, Chicago, Ill., via the intermediate points Kansas 
City, Mo.; Wichita, Kans.; Amarillo, Tex.; 
Albuquerque, N. Mex.; Phoenix, Ariz.; Las Vegas, 
Nev.; Los Angeles, Fresno and Oakland, Calif., 
to the terminal point San Francisco, Calif. 

7295 Extension of Route 10 from the terminal point 
Chicago, Ill., via the intermediate points Milwau¬ 
kee, Wis.; Des Moines, la.; Omaha, Nebr.; Den¬ 
ver, Colo.; and 

(a) beyond Denver, Colo., via the intermed¬ 
iate points Cheyenne, Wyo.; Salt Lake City, Utah; 
Boise, Idaho; Spokane, Wash.; and Portland, Ore., 
to the terminal point Seattle, Wash.; and 

(b) beyond Denver, Colo., via the intermed¬ 
iate points Las Vegas, Nev.; and Los Angeles, 

Calif.; and 
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Applicant Docket No. Route or Route Extension Applied For 

Eastern 7295 (i) beyond Los Angeles, Calif., to the ter- 

(Cont d) minai point San Diego, Calif., and 

(ii) beyond Los Angeles, Calif., via the 
intermediate points San Francisco, Oakland and 
Sacramento, Calif.; Reno, Nev.; Medford and 
Portland, Ore., to the terminal point Seattle, 

Wash.; and 

(c) beyond Denver, Colo., via the intermed¬ 
iate points Salt Lake City, Utah; Reno, Nev.; and 
Oakland, Calif., to the terminal point San Fran¬ 
cisco, Calif. 

665 Allegheny 7244 Amendment of segment 1 to permit one-stop serv¬ 

ice between the terminals Pittsburgh and Baltimore- 
Washington. 

7245 Extension of segment 3 or establishment of addi¬ 
tional segment between Pittsburgh and Detroit via 
Youngstown, Akron/Canton, Cleveland and Toledo. 

7246 Amendment of segment 4 for one-stop service 
between the terminals Pittsburgh and Buffalo. 

7247 Additional segment between Washington/Baltimore 
and Cincinnati via Hagerstown, Cumberland, Clarks¬ 
burg/Morgantown and Parkersburg/Marietta. 

7248 Additional segment between Cincinnati and De¬ 
troit via Dayton, Lima and Toledo. 

7285 Between the terminal point Cincinnati, Ohio and 

the co-terminal points Baltimore, Md. and Wash¬ 
ington, D. C., via Columbus and Zanesville, Ohio, 
Wheeling, W. Va., and Cumberland and Hagers¬ 
town, Md. 

American 6827 Extend Route 4 beyond Cincinnati to Detroit. 

Capital 6889 (a) Extension of Route No. 55 from Atlanta, Ga., 

as an intermediate point, to the intermediate points 
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Applicant Docket No. 

Capital 6889 
(Cont’d) 


Route or Route Extension Applied For 
Jacksonville, Tampa and West Palm Beach, Fla., 
and the terminal point Miami, Fla., and 

(b) Extension of Route No. 55 from the inter¬ 
mediate point Pittsburgh, Pa., to the intermedi¬ 
ate points Youngstown, Akron, Cleveland, and 
Toledo, Ohio, and Detroit, Mich., and Milwaukee, 
Wis., and the terminal point Minneapolis/St. Paul, 
Minnesota. 

(c) Extension of Route No. 55 from the inter¬ 
mediate point Pittsburgh, Pa. to the intermediate 
points Erie, Pa., and Buffalo, N. Y., and the ter¬ 
minal point Rochester, N. Y. 

(d) The above extensions to be granted so that 
there will be new segments of Route No. 55 as follows: 

(1) Between the terminal point Minneapolis/ 

St. Paul, Minn., the intermediate points Milwaukee, 
Wis., Detroit, Mich., Toledo, Cleveland, Akron, 
Youngstown, Ohio; Pittsburgh, Pa.; Wheeling, 
Morgantown, Clarksburg and Charleston, W. Va.; 
Bristol, Tenn. -Va., Asheville, N. C.; Atlanta, 

Ga.; Jacksonville, Tampa, and West Palm Beach, 
Fla., and the terminal point Miami, Fla., and 

(2) Between the terminal point Rochester, 

N. Y., the intermediate points Buffalo, N. Y., Erie, 
and Pittsburgh, Pa., and thence as in the route de¬ 
scription (d) (1) above. 

(e) A new segment of Route No. 14 beyond the 
intermediate point Pittsburgh, Pa. to the inter¬ 
mediate points Charleston, W. Va., Cincinnati, 
Ohio, and Indianapolis, Ind., and the terminal 
point Chicago, Ill. 
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Applicant Docket No. 

Capital 6889 
(Cont’d) 


7142 


7266 


Delta 3987 

6995 


Route or Route Extension Applied For 

(f) A new segment of Route No. 14 beyond the 
intermediate point Pittsburgh, Pa., to die inter¬ 
mediate points Columbus and Dayton, Ohio, and 
Ft. Wayne and South Bend, Ind., and die terminal 
point Chicago, Ill. 

Between the intermediate point Buffalo, N. T., 
and the terminal point Toronto, Canada, on routes 
to be known as Nos. 34-F and 46-F, with nonstop 
authorization between Toronto and points other than 
Buffalo served by Applicant on its route Nos. 34 
and 46, and 

(b) Amendment of route Nos. 34 and 46 so as 
to designate Buffalo, N. Y., as an intermediate 
point rather than a terminal point, and 

(c) Between the intermediate points Pittsburgh, 
Pa. and Buffalo, N. Y., and the terminal point 
Toronto, Canada, on a route to be known as No. 
55-F, with nonstop authorization between Toronto 
and points south of Pittsburgh on its route No. 55. 

Extension of route No. 51 from the intermediate 
point Knoxville, Tenn., to the intermediate points 
Louisville, Ky., and Indianapolis, Ind., and the 
terminal point Chicago, QL 

Between Chicago and Minneapolis-St. Paul via 
Milwaukee and Rochester, Minn. 

Route No. 8 - 

(1) The addition of Nashville, Tenn., as an in¬ 
termediate point between the intermediate points 
Memphis, Tenn., and Evansville, Indiana, alter¬ 
nate to Paducah, Ky.; 

(2) The addition of Louisville, Ky., as an in¬ 
termediate point between the intermediate points 


I 
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Applicant Docket No ^ 

Delta 6995 

(Cont’d) 


Route or Route Extension Applied For 
Evansville and Indianapolis, Ind.; and 

(3) Extension of a new leg beyond the present 
intermediate point Indianapolis, Ind., via the in¬ 
termediate points Cincinnati, Dayton, and Colum¬ 
bus, Ohio; Pittsburgh, Pennsylvania, Youngstown 
and Cleveland, Ohio; Erie, Pa., and the intermed¬ 
iate point Buffalo, N. Y.; and 

(a) beyond the intermediate point Buffalo, 

N. Y., the terminal point Toronto, Ontario, Canada, 


and 


(b) beyond the intermediate point Buffalo, N. Y., 
the intermediate points Rochester and Syracuse, 

N. Y., and the terminal point Montreal, Quebec, 
Canada. 

Provided however the carrier shall not serve 
Cleveland, Ohio, and Pittsburgh, Pa., on the same 
flight. 

Route No. 54 - 

(1) The addition of Birmingham, Alabama as an 

i intermediate point between Atlanta, Ga., and Chat¬ 
tanooga, Tenn.; 

(2) The addition of Louisville, Ky., as an inter¬ 
mediate point between Lexington, Ky., and Cincin¬ 
nati, Ohio; 

(3) The addition of Nashville, Tenn., as an in¬ 
termediate point between Knoxville, Tenn., and 
Lexington, Ky.; 

(4) The addition of Indianapolis, Ind., as an in¬ 
termediate point between Cincinnati, Ohio, and 
Chicago, I1L ; 

(5) The extension of a new leg of said Route 54 
beyond the present intermediate point Cincinnati, 
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Applicant Docket No . Route or Route Extension Applied For 
Delta 6995 Ohio, via the intermediate points Columbus and 

(Cont d) Cleveland, Ohio, Detroit, Mich., Milwaukee, 

Wis., Rochester, Minn., and the terminal point 
Minneapolis/St. Paul, Minn. 

7223 (1) Between the terminal point Washington, D. C., 

the intermediate points Pittsburgh, Pa., Youngs- 
town, Akron/Canton and Cleveland, Ohio, Detroit, 
Mich., Toledo, Ohio, and Fort Wayne and South 
Bend, Ind., and the terminal point Chicago, UL; 
and 


(2) Between the terminal point Washington, D. C., 
the intermediate points Charleston, W. Va., Colum¬ 
bus, Springfield, Dayton and Cincinnati, Ohio, In¬ 
dianapolis and Fort Wayne, Ind., and Toledo, Ohio, 
and the terminal point Detroit, Mich.; and 

(3) Between the ter minal point Washington, D. C., 
the intermediate points Charleston, W. Va., Colum¬ 
bus, Springfield, Dayton and Cincinnati, Ohio, and 
Indianapolis, Fort Wayne and South Bend, Ind., 

and the terminal point Chicago, I1L 
7224 A new segment of Route No. 54 - Beyond the in¬ 

termediate point Savannah, Ga., the intermediate 
points Charleston, S. C., Augusta, Ga., Columbia, 

S. C., Charlotte, Winston-Salem, Greensboro/ 

High Point and Raleigh/Durham, N. C., and 

(a) beyond Raleigh/Durham, N. C., the inter¬ 
mediate points Roanoke, Va., and Charleston, W. 
Va., and 

(L) beyond Charleston, W. Va., the inter¬ 
mediate points Columbus and Dayton, Ohio, Fort 
Wayne and South Bend, Ind., and the terminal 
point Chicago, Ill.; 
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Applicant 

Delta 


Docket No. 
7224 

(Cont’d) , 


Route or Route Extension Applied For 

(2) beyond Charleston, W. Va., the inter¬ 
mediate points Columbus and Toledo, Ohio and the 
terminal point Detroit, Mich., and 

(3) beyond Charleston, W. Va., the inter¬ 
mediate points Huntington-Ashland, W. Va. -Ky., 
Cincinnati, Ohio; 

(i) beyond Cincinnati, Ohio, the inter¬ 
mediate point Indianapolis, Ind., and the terminal 
point Chicago, Ill.; and 

(ii) beyond Cincinnati, Ohio, the inter¬ 
mediate points Columbus and Cleveland, Ohio, De¬ 
troit, Mich., Milwaukee, Wis., Rochester, Minn., 
and the terminal point Minneapolis /St. Paul, Minn. 

(a) beyond Raleigh/Durham, N. C., the inter¬ 
mediate points Pittsburgh, Pa., Youngstown, 
Akron/Canton and Cleveland, Ohio; and 

(1) beyond Cleveland, Ohio, the intermed¬ 
iate points Toledo, Ohio and South Bend, Ind., and 
the terminal point Chicago, Ill.; and 

(2) beyond Cleveland, Ohio, the intermedi¬ 
ate points Detroit, Mich., Milwaukee, Wis., Ro¬ 
chester, Minn., and the terminal point Minneapolis/ 


St. Paul, Minn. 

(c) beyond Raleigh/Durham, N. C., the inter¬ 
mediate points Richmond, Va., Washington, D. C., 
Pittsburgh, Pa., Youngstown, Akron/Canton and 
Cleveland, Ohio; and (1) beyond Cleveland, the 
intermediate points Toledo, Ohio and South Bend, 

! Ind., and the terminal point Chicago, Ill.; and 
(2) beyond Cleveland, Ohio, the intermediate points 
Detroit, Mich., Milwaukee, Wis., Rochester, 

Minn., and the terminal point Minneapolis/St. Paul, 
Minn. 


55 

Applicant Docket No. Route or Route Extension Applied For 
Delta 7225 Amend Route No. 54 as follows: 

(1) The inclusion of Tampa/St. Petersburg, 
Fla., as an intermediate point between Miami, Fla., 
and Jacksonville, Fla.; 

(2) The inclusion of Birmingham, Ala., as an 
intermediate point between Atlanta, Ga., and Chat¬ 
tanooga, Tenn.; 

(3) The inclusion of Nashville, Tenn., as an 
intermediate point between Knoxville, Tenn., and 
Lexington, Ky.; 

(4) The inclusion of Louisville, Ky., as an in¬ 
termediate point between Lexington, Ky. and Cin¬ 
cinnati, Ohio; and 

(5) The inclusion of Indianapolis, Ind., as an 
intermediate point between Cincinnati, Ohio and 
Chicago, Ill., alternate to the present intermediate 
point Anderson/Muncie,^New Castle, Ind. 

670 7270 New segment of Route 54, as follows: 

(1) Beyond the intermediate point Cincinnati, 
Ohio via the intermediate points Dayton, Columbus, 
Ohio; Pittsburgh, Pa.; Youngstown and Cleveland, 
Ohio; Erie, Pa.; and the intermediate point Buffalo, 
N. Y.; and 

(a) beyond the Intermediate point Buffalo, 

N. Y., the terminal point Toronto, Ontario, Canada; 
and 

(b) beyond the intermediate point Buffalo, 

N. Y., the intermediate points Rochester and Syra¬ 
cuse, N. Y., and the terminal point Montreal, Que¬ 
bec, Canada. 

Amend Route No. 54 as follows: 

(1) Beyond the present intermediate point 


7271 
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Applicant Docket No. ; Route or Route Extension Applied For 

i 

Delta 7271 Atlanta, Ga., the intermediate point Pittsburgh, 

(Cont d) Psi.; Cleveland, Ohio; Detroit, Mich.; Milwaukee, 
Wis.; Rochester, Minn.; and the terminal point 
Minneapolis/St. Paul, Minn. 

7298 Amend Route No. 54 so as to add a segment ex¬ 

tending beyond the intermediate point Cincinnati, 
Ohio, to the terminal point Detroit, Mich., via the 
intermediate points Dayton, Lima, and Toledo, 
Ohio. 


Lake Central 
Airlines, 7137 
Inc. 


Extend Route 88 from (a) Cincinnati to Detroit 
via Dayton, Lima and Toledo, and (b) Youngstown 
to Buffalo via Erie. 


7138 i Extend Route 88 from (a) Detroit to Buffalo via 
Erie and (b) Youngstown to Buffalo via Erie. 

7140 Extend Route 88 from Chicago to Detroit via 

Ann Arbor, Jackson, Battle Creek and Kalamazoo, 
Michigan and South Bend, Indiana. 

7208 Amend Route No. 88 as follows: 


A. Between the terminal point Pittsburgh, Pa., 
the intermediate points Youngstown, Akron-Canton, 
Cleveland and Toledo, Ohio, and the terminal point 
Detroit, Mich.; 

B. Between the terminal point Charleston, W. 

Ya., the intermediate points Portsmouth, Columbus, 
Dayton and Lima, Ohio; Fort Wayne and South Bend, 
Ind.; and the terminal point Chicago, Ill.; 

C. Between the terminal point Columbus, Ohio, 
the intermediate Points Zanesville, Ohio; Wheeling, 
Morgantown and Elkins, W. Va.; and the terminal 
point Washington, D. C.; 

D. Between the intermediate point Bloomington, 
Ind., the intermediate point Columbus, Ind., and 


Lake Central the terminal point Louisville, Ky. 

AitHtipq 720ft 

Inc 7 (Cont’d) E - Between the intermediate point Indianapolis, 

Ind., the intermediate point Columbus, Ind., and 
the terminal point Cincinnati, Ohio; 

F. Between the intermediate point Bloomington, 
Ind., the intermediate point Columbus, Ind., and 
the terminal point Cincinnati, Ohio; 

G. Between the terminal point Louisville, Ky., 
the intermediate points Cincinnati and Portsmouth, 
Ohio, and the terminal point Columbus, Ohio; 

H. Between the terminal point Indianapolis, Ind., 
the intermediate points Muncie, Ind., Lima and 
Toledo, Ohio, and the terminal point Detroit, Mich.; 

I. Between the intermediate point Kokomo- 
Logans port-Peru, Ind., and the intermediate point 
Fort Wayne, Ind.; 

J. Redesignate Grand Rapids, Mich, as an in¬ 
termediate point on segment 1 of Route 88 and ex¬ 
tend segment 1 from the intermediate point Grand 
Rapids to the terminal point Traverse City, Mich.; 

K. Between the terminal point Pittsburgh, Pa., 
the intermediate points Youngstown and Erie, Ohio, 
and the terminal point Buffalo, N. Y.; 

L. Between the terminal point Cincinnati, Ohio, 
the intermediate point Portsmouth, Ohio and beyond 
Portsmouth, (1) the intermediate points Parkers¬ 
burg, W. Va. -Marietta, Ohio, Clarksburg-Fair- 
mount, W. Va., and Elkins, W. Va., and die ter¬ 
minal point Washington, D. C., and (2) the inter¬ 
mediate points Charleston and Elkins, West Virginia, 
and the terminal point Washington, D. C.; 


Applicant Docket No. Route or Route Extension Applied For 





58 


Applicant Docket No . 

Lake Central 
Airlines, 7208 

Inc. (Cont’d) 


i 


Route or Route Extensiais Applied For 

M. Between the terminal point Pittsburgh, Pa., 
the intermediate points Wheeling, Morgantown and 
Elkins, W. Va., and the terminal point Washington, 
D. C.; and 

N. Between the terminal point Columbus, Ohio, 
the intermediate points Zanesville, Ohio and Wheel¬ 
ing, W. Va., and the terminal point Pittsburgh, 


Pa. 


Mohawk 7143 

7111 


National 6994 


New route between Rochester and Toronto. 

New segment of Route No. 94 between the ter¬ 
minal point Cincinnati, Ohio, and the intermediate 
points Dayton, Columbus, Akron, and Youngstown, 
Ohio, and 

(a) beyond Youngstown, the intermediate point 
Erie, Pa., and the terminal point Buffalo, N. Y., 
and 

(b) beyond Youngstown, the intermediate points 
Pittsburgh, Pa., Elmira/Corning, Ithaca, Auburn/ 

i Geneva, N. Y., and the terminal point Syracuse, 

N. Y. 

Extend Route 31 from the intermediate point 
Baltimore, Md. to Pittsburgh, Pa., and 

(a) beyond Pittsburgh via the intermediate 
point Youngstown, Ohio, to the terminal point Buf¬ 
falo, N. Y., and 

(b) beyond Pittsburgh via the intermediate 
point Youngstown, Ohio, Akron-Canton, Ohio, 
Cleveland, Ohio, Detroit, Mich., and Toledo, 

Ohio to the terminal point Chicago, Ill., and 

(c) beyond Pittsburgh via the intermediate 
points Columbus, Ohio, Dayton, Ohio, Cincinnati, 
Ohio and Indianapolis, Ind., to the terminal point 



Applicant Docket No . Route or Route Extensions Applied For 

National 6994 Chicago, Ill. 

(Cont’d) 

7296 Extend Route 31 from the intermediate point 
Jacksonville, Fla. via the intermediate points 
Atlanta, Ga. and Charlotte, N. C. to the inter¬ 
mediate point Charleston, W. Va., and 

(a) beyond Charleston, W. Va., via the inter¬ 
mediate points Cincinnati, Ohio, Dayton, Ohio and 
Indianapolis, Ind. to the terminal point Chicago, 

Ill., and 

(b) beyond Charleston, W. Va. to the inter¬ 
mediate point Pittsburgh, Pa., and 

(c) beyond Pittsburgh to the terminal point 
Buffalo, N. Y., and 

(d) beyond Pittsburgh, Pa. via the intermedi¬ 
ate points Youngstown, Akron/Canton, Cleveland 
and Toledo, Ohio to the terminal point Detroit, 
Mich. 

7297 Amend Routes 31 and 31-F so as to authorize 
service between the terminal point Toronto, On¬ 
tario, Canada and the intermediate point Buffalo, 

N. Y., Youngstown, Ohio, Pittsburgh, Pa., and 

(a) beyond Pittsburgh to Baltimore, Md. and 
all points south of Baltimore on Route No. 31, and 

(b) beyond Pittsburgh to Charleston, W. Va., 
Charlotte, N. C., Atlanta, Ga., Jacksonville, Fla., 
and all points south of Jacksonville on Route No. 

31, with the authority to operate nonstop services 
between Toronto and all points on Route 31 as it 
may be amended pursuant to applications presently 
on file with the Board, said extension between Buf¬ 
falo and Toronto to be designated as Route 31-F or 
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Applicant 

National 

North 

American 


North 

Central 


Northwest 


Docket No. 

7297 

(Cont'd) 

6063 | 

7264 


7267 


6118 

i 


7210 

i 


7211 


Route or Route Extensions Applied For 
other appropriate designation. 

Between Chicago, Ill., and Miami, Fla., via 
Cincinnati, Ohio. 

(1) Between the terminal points Chicago, Ill., 
and Miami, Fla., via the intermediate points: 
Toledo, Ohio; Cleveland, Ohio; Pittsburgh, Pa.; 
Washington, D. C.; Charlotte, N. C.; and Jackson¬ 
ville, Fla. 

(2) Between the terminal point Washington, 

D. C., and 

(a) the terminal point Chicago, Ill., via the 
intermediate points Charleston, W. Va., Colum¬ 
bus, Ohio, and Cincinnati, Ohio, and 

(b) the terminal point Detroit, Mich., via 
the intermediate Charleston, W. Va., and Colum¬ 
bus, Ohio, and 

(c) the terminal point St. Louis, Mo., via the 
intermediate points Charleston, W. Va., and Louis¬ 
ville, Ky. 

Between terminal points Chicago, Ill. and Cleve¬ 
land, Ohio, via the intermediate points South Bend, 
Fort Wayne, Ind.; Bryan/Defiance, Ohio/Toledo, 
Ohio and Sandusky, Ohio. 

Designate Chicago as an intermediate point be¬ 
tween Milwaukee and Detroit on the Milwaukee- 
Detroit-Cleveland- Pittsburgh-Washington segment 
of Route 3. 

Remove restrictions on segment 2 of Route 3 
so as to permit unrestricted service between Wash¬ 
ington, Detroit, Cleveland and Pittsburgh. 

Amend Route No. 3 as follows: 
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Applicant Docket No . 

Northwest 7211 
(Cont T d) 

7239 


7240 


7241 


675 7242 

Piedmont 7213 

Riddle 7258 

TWA 7209 


Route or Route Extension Applied for 

n between the terminal point Washington, D. C., 
the intermediate points, Pittsburgh, Columbus 
and Dayton, Ohio and the terminal point Chicago, I1L " 

Add new segment on segment 2 beyond the inter¬ 
mediate point Pittsburgh, Pa., to the terminal 
point Miami, Fla., via the intermediate point 
Tampa, Fla. 

Amend Route No. 3 so as to designate Cleveland, 
Ohio, Pittsburgh and Philadelphia, Pa., as inter¬ 
mediate points on segment 1 between Detroit, Mich., 
and the co-terminal points New York, N. Y. and 
Newark, N. J. 

Between the terminal point Chicago, I1L , the 
intermediate points Dayton and Columbus, Ohio, 
Pittsburgh, Pa., and the co-terminal points New 
York, N. Y., and Newark, N. J. 

Beyond the terminal point Chicago, HL to a new 
terminal point Miami, Fla., via the intermediate 
points Atlanta, Ga., and Tampa, Fla. 

Chicago, Ill., South Bend, Fort Wayne and 
Indianapolis, Ind., and Dayton, Ohio, on segments 
1 and 2 of Route 87. 

Between the terminal point Chicago, I1L , and 
the terminal point Miami, Fla., via the intermedi¬ 
ate points Cincinnati, Ohio and Atlanta, Ga. 

Add Toledo, Ohio as a new intermediate point 
between Fort Wayne, Ind. and Pittsburgh, Pa., on 
the Kansas City-Hannibal/Quincy- Peoria-Chicago- 
Fort Wayne-Pittsburgh leg of segment 3 and between 
Fort Wayne, Ind. and Dayton, Ohio on segment 4; 
redesignate Pittsburgh as an intermediate point on 
segment 3; and extend segment 3 beyond Pittsburgh 
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Applicant Docket No. 

TWA 7209 

(Cont’d) 


7268 


United 7220 


7221 


7222 


Route or Route Extension Applied For 

to the co-terminal points Washington, D. C. and 

Baltimore, Md. 

Eliminate restriction as follows: 

(a) long-haul restriction on non-stop flights 
between Chicago and Washington/Baltimore. 

(b) requirement that flights serving Chicago 
and Toledo also serve Dayton. 

(c) prohibition against scheduled non-stop 
service between Indianapolis and Cincinnati. 

(d) the addition of Chicago as an alternate 
intermediate point between Toledo and the West 
Coast. 

Amend segment 3 of Route No. 2 so as to add a 
third leg to segment 3 as follows: 

’ (c) beyond Kansas City, Mo., the intermediate 
points Hannibal, Mo. - Quincy, Ill., Peoria and 
Chicago, Ill., Indianapolis, Ind., Louisville, Ky., 
Atlanta, Ga., Tampa, Fla., and the terminal point 
Miami, Fla.’ 

Between the intermediate point Cleveland, Ohio, 
and the co-terminal points Washington, D. C., and 
Baltimore, Md., via the intermediate points Akron 
and Youngstown, Ohio. 

Between the intermediate points Detroit, Mich, 
and Cleveland, Ohio and the co-terminal points 
Washington, D. C., and Baltimore, Md., via the 
i intermediate points Akron and Youngstown, Ohio. 

Between the intermediate point Chicago, HI., 
and the co-terminal points Washington, D. C., and 
Baltimore, Md., via the intermediate points Dayton 
and Columbus, Ohio. 



Applicant Docket No . 
United 7269 


BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the Matter of the application of ) 

NORTHWEST AIRLINES, INC. } Docket No. 6118 

for amendment of its certificate of ) 
public convenience and necessity for ) 
route No. 3 ) 

APPLICATION OF NORTHWEST AIRLINES, INC. 

IT IS ORDERED: * * * 

5. That Northwests application in Docket No. 4988, insofar as it 

involves or requests service between Chicago and Washington on the same 

flight, be severed from said Docket No. 4988 and assigned Docket No. 

6118;-^ ' 

1/ Order No. E-7356, May 4, 1953; New York-Chicago Service Case , 
Docket No. 986, et al. 

Docket No. 7241 

APPLICATION OF NORTHWEST AIRLINES, INC. 

* * * 

4. Northwest makes application to the Board to alter, modify and 
amend its certificate for route No. 3 so as to add a segment as follows: 
Tt Between the terminal point Chicago, Illinois, the intermediate 
points Dayton and Columbus, Ohio, Pittsburgh, Pa., and the 


Route or Route Extension Applied For 

To extend said Route 1 from the intermediate 
point Chicago, I1L, to the terminal point Miami, 
Fla., via the intermediate points Cincinnati, Ohio, 
Atlanta, Ga., and Jacksonville and Tampa, Fla. 
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296 


co-terminal points New York, N. Y. and Newark, N. J." 

* * * 


June 23, 1955. 


Docket No. 7242 
AMENDMENT NO. 1 TO 
APPLICATION OF NORTHWEST AIRLINES, INC. 

On June 23, 1955, Northwest Airlines, Inc. (Northwest) submitted 
its application in the above entitled docket for an amendment under Section 
401 of the Civil Aeronautics Act of 1938, as amended, of its certificate of 
public convenience and necessity for route No. 3. 

Northwest hereby submits this amendment to its application and re- 
quests that paragraph 4 of the application be amended to read as follows: 
"4. Northwest makes application to the Board to alter, modify 
and amend its certificate for route No. 3 so as to extend segment 
3 beyond the terminal point Chicago, Illinois to a new terminal 
point Miami, Florida via the intermediate points Cincinnati, Ohio, 

Atlanta, Georgia and Tampa, Florida." 

* * * 

November 23, 1955. 


Docket No. 7239 

APPLICATION OF NORTHWEST AIRLINES, INC. 

Northwest Airlines, Inc. (Northwest) hereby applies under Section 
401 of the Civil Aeronautics Act of 1938, as amended (the Act) for amend¬ 
ment of its certificate of public convenience and necessity for route No. 3 
by adding, without restriction, a new segment on segment 2 thereof beyond 
the intermediate point Pittsburgh, Pennsylvania to the terminal point Miami, 
Florida via the intermediate point Tampa, Florida. 

* * * 


June 23, 1955. 
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Docket No. 7211 
AMENDMENT NO. 1 TO 

APPLICATION OF NORTHWEST AIRLINES, INC. 

* * * 

Northwest hereby submits this amendment to its application and re¬ 
quests that paragraph 4 of the application be ;unended to read as follows: 

M 4. Northwest makes application to the Board to alter, modify, 
and amend its certificate for Route No. 3 so as to add a new seg¬ 
ment as follows: 

" between the terminal point Washington, D. C., the inter¬ 
mediate points, Pittsburgh, Columbus and Dayton, Ohio and 

the terminal point Chicago, Illinois." 

* * * 

June 22, 1955. 


Docket No. 7210 

APPLICATION OF NORTHWEST AIRLINES, INC. 

* * * 

The foregoing certificate of public convenience and necessity [North¬ 
west's certificate for Route No. 3, supra, p. 181) contains the follow¬ 
ing restriction: 

M (3) The holder shall render service east of Milwaukee, Wis., 
only on flights originating at Minneapolis-St. Paul, Minn., or a 
point west thereof, and terminating at New York, N. Y., Newark, 

N. J., or Washington, D. C., or originating at New York, N. Y., 
Newark, N. J., or Washington, D. C., and terminating at Minne¬ 
apolis-St. Paul, Minn., or a point west thereof; Provided, That 
any flight originating at Washington, D. C., may be terminated at 
Detroit, Mich, if it is scheduled to connect at Detroit, with a 
flight scheduled to originate at New York, N. Y., and terminate 
at Seattle, Wash., and that any flight terminating at Washington, 
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D. C., may originate at Detroit, Mich., if it is scheduled to con¬ 
nect at Detroit with a flight scheduled to originate at Seattle, 

Wash., and terminate at New York, N. Y. For the purpose of 
this provision of the certificate, as amended, the term M to con- 
288 nect" shall be deemed to require that the time between scheduled 

arrival of one flight at Detroit and scheduled departure of the flight 
with which it connects shall not exceed 45 minutes. M 
4. Northwest seeks by this application to amend the foregoing certi 
ficate so as to remove the above-quoted restriction to the extent that such 
restriction prevents the unrestricted operation by Northwest between De¬ 
troit, Cleveland, Pittsburgh, and Washington. 

* * * 

June 13, 1955. 


343 BEFORE THE CIVIL AERONAUTICS BOARD 

WASHINGTON, D. C. 

Application of ) 

UNITED AIR LINES, INC. j 

Under Section 401 of the Civil Aeronautics ) 

Act of 1938, as amended, for an Amendment ) Docket No. 5469 
to Its Certificate of Public Convenience and ) 

Necessity for Route No. 1 to Remove the ) 

Restriction Respecting Service between ) 

Chicago, Illinois and Washington, D. C. and ) 
between Chicago, Illinois and Baltimore, Md. ) 

To the Civil Aeronautics Board, Washington, D. C. 

* * * * * * * 

344 Applicant’s certificate of public convenience and necessity covering 
Route No. 1 in part authorizes Applicant to engage in air transportation 
with respect to persons, property and mail as follows: 

1. Between the terminal point Seattle, Wash., the intermedi¬ 
ate points Tacoma, Wash., Portland, Oreg., The Dalles, Oreg., 
Pendleton, Oreg., Boise, Idaho, Twin Falls, Idaho, Salt Lake City, 
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Utah, Ogden, Utah, Rock Springs, Wyo., Cheyenne, Wyo., Denver, 
Colo., North Platte, Nebr., Grand Island, Nebr., Lincoln, Nebr., 
Omaha, Nebr., Des Moines, Iowa, Cedar Rapids, Iowa, Iowa City, 
Iowa, Moline, Ill., Milwaukee, Wis., Chicago, UL, South Bead, 

Ind., Fort Wayne, Ind., Toledo, Ohio, and (a) beyond Toledo, Ohio, 
the intermediate points Detroit, Mich., Cleveland, Ohio, Akron, 

Ohio, Youngstown, Ohio, Bradford, Pa., Allentown-Bethlehem-Eas- 
ton, Pa., Philadelphia, Pa., Trenton, N. J., and the coterminal 
points New York, N. Y. and Newark, N. J., and (b) beyond Toledo, 
Ohio, the intermediate points Cleveland, Ohio, Hartford, Conn. - 
Springfield, Mass., Providence, R. I., and the terminal point 
Boston, Mass., and (c) beyond Toledo, Ohio, the coterminal points 

Washington, D. C., and Baltimore, Md.; 
******* 

5. Between the terminal point Oakland, Calif., the intermedi¬ 
ate points San Francisco, Calif., Sacramento, Calif., Reno, Nev., 
Elko, Nev., Salt Lake City, Utah, Ogden, Utah, Rock Springs, Wyo., 
Cheyenne, Wyo., Denver, Colo., North Platte, Nehr., Grand Island, 
Nebr., Lincoln Nebr., Omaha, Nebr., Des Moines, Iowa, Cedar 
Rapids, Iowa, Iowa City, Iowa, Moline, I1L, Milwaukee, Wis., 
Chicago, Ill., South Bend, Ind., Fort W r ayne, Ind., Toledo, Ohio, 
and (a) Beyond Toledo, Ohio, the intermediate points Detroit, Mich., 
Cleveland, Ohio, Akron, Ohio, Youngstown, Ohio, Bradford, Pa., 
Allentown- Bethlehem-Easton, Pa., Philadelphia, Pa., Trenton, 

N. J. and the coterminal points New York, N. Y. and Newark, N. J., 
and (b) beyond Toledo, Ohio, the intermediate points Detroit, Mich., 
Cleveland, Ohio, Hartford, Conn. -Springfield, Mass., Providence, 

R. I., and the terminal point Boston, Mass., and (c) beyond Toledo, 
Ohio, the coterminal points Washington, D. C., and Baltimore, Md.; 

6. Between the terminal point Los Angeles, Calif., the inter¬ 
mediate points Las Vegas, Nev., Grand Junction, Colo., Denver, 
Colo., North Platte, Nebr., Grand Island, Nebr., Lincoln, Nebr., 
Omaha, Nebr., Des Moines, Iowa, Cedar Rapids, Iowa, Iowa City, 
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Iowa, Moline, Ill., Milwaukee, Wis., Chicago, Ill., South Bend, 

346 Ind., Fort Wayne, Ind., Toledo, Ohio, and (a) beyond Toledo, 

Ohio, the intermediate points Detroit, Mich., Cleveland, Ohio, 
Akron, Ohio, Youngstown, Ohio, Bradford, Pa., Allentown- 
Bethlehem-Easton, Pa., Philadelphia, Pa., Trenton, N. J., and 
the coterminal points New York, N. Y. and Newark, N. J., and 
(b) beyond Toledo, Ohio, the intermediate points Detroit, Mich., 

4 

Cleveland, Ohio, Hartford, Conn. -Springfield, Mass., Providence, 
R. L , and the terminal point Boston, Mass., and (c) beyond Toledo, 
Ohio, the coterminal points Washington, D. C., and Baltimore, Md. 
Among other things, the exercise of the privileges granted by.said 
certificate, as amended, is subject to the following restriction: 

(8) The holder shall render scheduled nonstop service between 
Chicago, Ill., and Washington, D. C., between Chicago, Ill., and 
Baltimore, Md., and between Chicago, Ill., and Boston, Mass., 
only on flights originating or terminating at Omaha, Nebr., or a 
point west thereof. 

4. Applicant hereby makes application for an amendment to its certi 
ficate of public convenience and necessity for Route No. 1 to remove the 
aforesaid restriction respecting service between Chicago, Illinois and 
Washington, D. C., and between Chicago, Illinois and Baltimore, Mary¬ 
land. 

* * * * * 4c * 

Dated at Chicago, Illinois this 10th day of March, 1952. 
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Docket No. 7220 

APPLICATION OF UNITED AIR LINES, INC. 

To the Civil Aeronautics Board 
Washington, D. C. 

♦ * * * * * * 

4. Paragraphs 1, 5 and 6 of applicant's certificate of public con¬ 
venience and necessity for Route No. 1 authorize air transportation with 
respect to persons, property and mail between Chicago and points east 
thereof as follows: 

" * * * Chicago, Ill., South Bend and Fort Wayne, Ind., 

Toledo, Ohio, and (a) beyond Toledo, Ohio, the intermediate points 
Detroit, Mich., Cleveland, Akron and Youngstown, Ohio, Brad¬ 
ford, Allentown-Bethlehem-Easton and Philadelphia, Pa., and the 
co-terminal points New York, N. Y. and Newark, N. J., and (b) 
beyond Toledo, Ohio, the intermediate points Cleveland, Ohio, 

Hartford, Conn. —Springfield, Mass., Providence, R. I., and the 
terminal point Boston, Mass., and (c) beyond Toledo, Ohio the co¬ 
terminal points Washington, D. C. and Baltimore, Md." 

Applicant hereby makes applicatkn for an amendment of its certifi¬ 
cate of public convenience and necessity for Route No. 1 so that applicant 
will be authorized to engage in scheduled air transportation with respect to 
persons, property and mail between the intermediate points Detroit, Mich, 
and Cleveland, Ohio and the coterminal points Washington, D. C. and Balti¬ 
more, Md. via the intermediate points Akron and Youngstown, Ohio. To 
accomplish such amendment, applicant requests that the above quoted por¬ 
tion of paragraphs 1, 5 and 6 of its certificate of public convenience and 
necessity for Route No. 1 be amended to read as follows: 

" * * * Chicago, Ill., South Bend and Fort Wayne, Ind., 

Toledo, Ohio, and (a) beyond Toledo, Ohio, the intermediate points 
Detroit, Mich., Cleveland, Akron and Youngstown, Ohio, Bradford, 
Allentown-Bethlehem-Easton and Philadelphia, Pa., and die co¬ 
terminal points New York, N. Y. and Newark, N. J., and (b) beyond 
Toledo, Ohio, the intermediate points Cleveland, Ohio, Hartford, 

__ M 
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Conn. —Springfield, Mass., Providence, R. I., and the terminal 
point Boston, Mass., and (c) beyond Toledo, Ohio, the intermediate 
points Detroit, Mich., Cleveland, Akron and Youngstown, Ohio 
and the co-terminal points Washington, D. C. and Baltimore, Md." 

(b) Applicant further makes application for an amendment of its cer¬ 
tificate of public convenience and necessity for Route No. 1 so as to modify 
the term, condition and limitation thereof which now reads as follows: 

M (7) The holder shall serve Detroit, Mich., only on flights 
originating at Denver, Colo., or a point west thereof, and ter¬ 
minating at New York, N. Y., or originating at New York, N. Y., 
and terminating at Denver, Colo., or a point west thereof. 11 
so that the same shall read: 

11 (7) The holder shall serve Detroit, Mich., only on flights 
originating at Denver, Colo., or a point west thereof, and termina¬ 
ting at New York, N. Y., or originating at New York, N. Y., and 
terminating at Denver, Colo., or a point west thereof; provided 
that , such limitation shall not apply to service between Detroit 
Mich., and Washington, D. C., or between Detroit, Mich., and 
Baltimore, Md." 

******* 

Dated at Chicago, Illinois, this 14th day of June, 1955. 


Docket No. 7221 

APPLICATION OF UNITED AIR LINES, INC. 

To the Civil Aeronautics Board 
Washington, D. C. 

******* 

352 4. Paragraphs 1, 5 and 6 of applicant’s certificate of public con¬ 

venience and necessity for Route No. 1 authorize air transportation with 
respect to persons, property and mail between Chicago and points east 
thereof as follows: 



f- 
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" * * * Chicago, m., South Bend and Fort Wayne, Ind., 
Toledo, Ohio, and (a) beyond Toledo, Ohio, the intermediate points 
Detroit, Mich., Cleveland, Akron and Youngstown, Ohio, Bradford, 
A llentown-Bethlehe m-E aston and Philadelphia, Pa., and the co¬ 
terminal points New York, N. Y. and Newark, N. J., and (b) be¬ 
yond Toledo, Ohio, the intermediate points Cleveland, Ohio, Hart¬ 
ford, Conn. —Springfield, Mass., Providence, R. L, and the ter¬ 
minal point Boston, Mass., and (c) beyond Toledo, Ohio the co¬ 
terminal points Washington, D. C. and Baltimore, Md." 

Applicant hereby makes application for an amendment of its certificate 
of public convenience and necessity for Route No. 1 so that applicant 
will be authorized to engage in scheduled air transportation with respect 
to persons, property and mail between the intermediate point Cleveland, 
Ohio, and the co-terminal points Washington, D. C., and Baltimore, Md., 
via the intermediate points Akron and Youngstown, Ohio. To accomplish 
such amendment applicant requests that the above quoted portion of para¬ 
graphs 1, 5 and 6 of its certificate of public convenience and necessity for 
% Route No. [ 1 ] be amended to read as follows: 

"* * * Chicago, Ill., South Bend and Fort Wayne, Ind., 
Toledo, Ohio, and (a) beyond Toledo, Ohio, the intermediate 
points Detroit, Mich., Cleveland, Akron and Youngstown, Ohio, 
Bradford, Allentown-Bethlehem-Easton and Philadelphia, Pa., 
and the co-terminal points New York, N. Y. and Newark, N. J., 
and (b) beyond Toledo, Ohio, the intermediate points Cleveland, 

• Ohio, Hartford, Conn. —Springfield, Mass., Providence, R. L, 

and the terminal point Boston, Mass., and (c) beyond Toledo, 
k Ohio, the intermediate points Cleveland, Akron and Youngstown, 

Ohio, and the co-terminal points Washington D. C. and Baltimore, 
f Md." 

******* 

I 

354 Dated at Chicago, Illinois, this 14th day of June, 1955. 


1 
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Docket No. 7222 

APPLICATION OF UNITED AIR LINES, INC. 

To the Civil Aeronautics Board 
Washington, D.C. 

******* 

357 4. Paragraphs 1, 5 and 6 of applicants certificate of public con¬ 

venience and necessity for Route No. 1 authorize air transportation with 
respect to persons, property and mail between Chicago and points east 
thereof as follows: 

tf * * ♦Chicago, Ill., South Bend and Fort Wayne, Ind., 
Toledo, Ohio, and (a) beyond Toledo, Ohio, the intermediate 
points Detroit, Mich., Cleveland, Akron and Youngstown, Ohio, 
Bradford, Allentown-Bethlehem-Easton and Philadelphia, Pa., and 
the co-terminal points New York, N. Y. and Newark, N. J., and (b) 
beyond Toledo, Ohio, the intermediate points Cleveland, Ohio, Hart¬ 
ford, Conn. —Springfield, Mass., Providence, R. I., and the ter¬ 
minal point Boston, Mass., and (c) beyond Toledo, Ohio the co-ter¬ 
minal points Washington, D. C. and Baltimore, Md. ” 

Applicant hereby makes application for an amendment of its certifi¬ 
cate of public convenience and necessity for Route No. 1 so that applicant 
will be authorized to engage in scheduled air transportation with respect 
to persons, property and mail between the intermediate point Chicago, 

HI., and the co-terminal points Washington, D. C., and Baltimore, Md., 
via the intermediate points Dayton and Columbus, Ohio. To accomplish 
such amendment applicant requests that the above quoted portions of 
paragraphs 1, 5 and 6 of its certificate of public convenience and neces¬ 
sity for Route No. 1 be amended to read as follows: 

ff * * * Chicago, Ill., and (a) beyond Chicago, Ill., the inter¬ 
mediate points Dayton and Columbus, Ohio, and the co-terminal 
points Washington, D. C., and Baltimore, Md., and (b) beyond 
Chicago, I1L, South Bend, and Fort Wayne, Ind., Toledo, Ohio, 
and (i) beyond Toledo, Ohio, the intermediate points Detroit, Mich., 
Cleveland, Akron and Youngstown, Ohio, Bradford, AUentown- 
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Bethlehem-Easton and Philadelphia, Pa., and the co-terminal 
points New York, N. Y. and Newark, N. J. and (ii) beyond Toledo, 
Ohio, the intermediate points Cleveland, Ohio, Hartford, Conn. — 
Springfield, Mass., Providence, R. I., and the terminal point 
Boston, Mass., and (iii) beyond Toledo, Ohio, the co-terminal 

points Washington, D. C. and Baltimore, Md." 
******* 

358 Dated at Chicago, Illinois, this 14th day of June, 1955. 


Docket No. 7269 

APPLICATION OF UNITED AIR LINES, INC. 

To the Civil Aeronautics Board 
Washington, D. C. 

******* 

361 4. Applicant hereby makes application for an amendment of its 
certificate of public convenience and necessity for Route No. 1 so as to 
extend said route as set forth in paragraphs 1, 5 and 6 thereof from the 
intermediate point Chicago, Illinois, to the terminal point Miami, Florida, 
via the intermediate points Cincinnati, Ohio, Atlanta, Georgia, and Jack¬ 
sonville and Tampa, Florida. 

******* 

362 Dated at Chicago, Illinois, this 29th day of June, 1955. 



BEFORE THE CIVIL AERONAUTICS BOARD 

WASHINGTON, D.C. 

Application of ) 

TRANS WORLD AIR LINES, INC. I Docket No. 7209 

under Section 401 of the Civil ) Amendment No. 1 

Aeronautics Act of 1938, as amended, ) 

for amendment of its certificate of ) 

public convenience and necessity ) 

for Route No. 2 ) 

TO THE HONORABLE, THE CIVIL AERONAUTICS BOARD: 

TRANS WORLD AIRLINES, INC. (hereinafter called the Applicant) 

hereby amends its application in Docket No. 7209 by striking paragraph 

No. 4 of said application and substituting therefor the following: 

"4. The Applicant hereby applies for amendment of segment 
3(b) of its certificate of public convenience and necessity for Route 
No. 2 (as that segment now reads or may hereafter be amended) 
so as to add Toledo and Cleveland, Ohio, as new intermediate points 
between Chicago, Ill. and Pittsburgh, Pa.; the amendment of seg¬ 
ment 4 of Route No. 2 (as that segment now reads or may hereafter 
be amended) so as to add Toledo, Ohio as a new intermediate point 
between Fort Wayne, Indiana and Dayton, Ohio; to re-designate 
Pittsburgh as an intermediate point on segment 3 (b); and to extend 
segment 3 (b) beyond Pittsburgh to the co-terminal points Washington 
D.C. and Baltimore, Md. Applicant further applies for the elimina¬ 
tion or amendment of certain restrictions in its certificate of public 
convenience and necessity for Route No. 2 as follows: 

M (a) The elimination of that portion of the restriction num¬ 
bered (5) prohibiting scheduled nonstop service between Indianapo¬ 
lis, Ind. and Cincinnati, Ohio; 

" (b) The elimination of those portions of the restriction num¬ 
bered (6) requiring that nonstop flights between Chicago and 
Washington and between Chicago and Baltimore must originate 
or terminate at Kansas City or a point west thereof; 


" (c) The eUmination of the restriction numbered (7) requir¬ 
ing flights serving Chicago, UL, and Toledo, Ohio, also to serve 
Dayton, Ohio; 

” (d) The elimination of that portion of the restriction num¬ 
bered (8) prohibiting scheduled nonstop service between Cin¬ 
cinnati, Ohio and Washington, D. C.; 

"(e) The amendment of the restriction numbered (13) by the 
addition of Chicago, Ill., as an alternate intermediate point be¬ 
tween Toledo and the West Coast. As so amended this restriction 
would read as follows: 

f (13) Flights serving Toledo, Ohio, on the one hand, and 
Los Angeles, San Francisco or Oakland, Calif., on the other, 
shall also serve one of the following points: Columbus, Day- 
ton, or Cincinnati, Ohio, Chicago, UL, St. Louis or Kansas 
City, Mo.’ " 

******* 

335 Dated: November 29, 1955. 


Docket No. 7268 
AMENDMENT NO. 1 

APPLICATION OF TRANS_W° RLD AIR LINES, INC. 

341 TO THE HONORABLE, THE CIVIL AERONAUTICS BOARD: 

TRANS WORLD AIRLINES, INC. (hereinafter called the Applicant) 
hereby amends its application in Docket No. 7268 by striking paragraph 
No. 4 of said application and substituting therefor the following: 

M 4. The applicant hereby applies for amendment of its cer¬ 
tificate of public convenience and necessity for segment 3 of Route 
No. 2 (as that segment now reads or may hereafter be amended) 
so as to add a third leg to said segment 3 as follows: 

’and (c) beyond Kansas City, Mo., the intermediate points 
Hannibal, Mo. - Quincy, Ill., Peoria and Chicago, UL, 
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Indianapolis, Ind., Louisville, Ky., Atlanta, Ga., Tampa, 
Fla., and the terminal point Miami, Fla. 

Applicant hereby further applies for amendment of its certificate 
of public convenience and necessity for segment 1 of Route No. 2 
(as that segment reads or hereafter may be amended) so as to add 
a new leg beyong the intermediate point Louisville, Ky. to the ter¬ 
minal point Miami, Fla., via the intermediate points Atlanta, Ga. 
and Tampa, Fla. ” 

******* 

342 Dated: July 8, 1955. 


BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the Matter of the Application of ) 

DELTA AIR LINES, INC. ( 

under Section 401 of the Civil Aero- ) Docket No. 6995 
nautics Act of 1938, as amended, for ) 
a certificate of public convenience ) 

and necessity ) 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

78 AMENDMENT NO. 1 

* * * 

IV. 

Delta by this Application requests the issuance of permanent or 
temporary amendments to its existing certificates of public convenience 
and necessity so as to authorize the scheduled transportation of persons, 
property and mail over the following routes and between the following 
points: 

(1) With respect to Route No. 8: 

(i) The addition of Nashville, Tennessee, as an intermediate 
point between the intermediate points Memphis, Tennessee, 
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and Evansville, Indiana, alternate to Paducah, Kentucky; 

(ii) The addition of Louisville, Kentucky, as an intermediate 
point between the intermediate points Evansville and In¬ 
dianapolis, Indiana; and 

79 (iii) The extension of a new leg of the said Route 8 beyond the 

present intermediate point Indianapolis, Indiana, via the 
intermediate points Cincinnati, Dayton and Columbus, Ohio; 
Pittsburgh, Pennsylvania, Youngstown and Cleveland, Ohio, 
Erie, Pennsylvania, and the intermediate point Buffalo, 

New York; and 

(a) beyond the intermediate point Buffalo, New York, the 
terminal point Toronto, Ontario, Canada, and 

(b) beyond the intermediate point Buffalo, New York, the 
intermediate points Rochester and Syracuse, New York 
and the terminal point Montreal, Quebec, Canada. 

Provided however the carrier shall not serve Cleveland, 
Ohio, and Pittsburgh, Pennsylvania, on the same flight. 

(2) With respect to Route No. 54: 

(i) The addition of Birmingham, Alabama, as an intermediate 
point between Atlanta, Georgia, and Chattanooga, Tennes¬ 
see; 

(ii) The addition of Louisville, Kentucky, as an intermediate 
point between Lexington, Kentucky, and Cincinnati, Ohio; 

(iii) The addition of Nashville, Tennessee, as an intermediate 
point between Knoxville, Tennessee, and Lexington, Ken¬ 
tucky; 

(iv) The addition of Indianapolis, Indiana, as an intermediate 
point between Cincinnati, Ohio, and Chicago, Illinois; 

(v) The extension of a new leg of said Route No. 54 beyond 
the present intermediate point Cincinnati, Ohio, via the 
intermediate points Columbus and Cleveland, Ohio, De¬ 
troit, Michigan, Milwaukee, Wisconsin, Rochester, Minne¬ 
sota, and the terminal point Minneapolis/St. Paul, Minn. 

* * * * * * * 

June 29, 1955. 
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Docket No. 7223 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

IV. 

82 Delta by this Application requests the issuance of a permanent or 
temporary certificate of public convenience and necessity so as to author¬ 
ize the scheduled transportation of persons, property and mail over a 
new route as follows: 

(1) Between the terminal point Washington, D. C., the intermediate 
points Pittsburgh, Pa., Youngstown, Akron/Canton and Cleve¬ 
land, Ohio, Detroit, Mich., Toledo, Ohio, and Fort Wayne 
and South Bend, Ind., and the terminal point Chicago, Ill.; and 

(2) Between the terminal point Washington, D. C., the intermediate 
points Charleston, W. Va., Columbus, Springfield, Dayton and 
Cincinnati, Ohio, Indianapolis and Fort Wayne, Ind., and Toledo, 
Ohio, and the terminal point Detroit, Mich.; and 

(3) Between the terminal point Washington, D. C., the intermediate 
points Charleston, W. Va., Columbus, Springfield, Dayton and 
Cincinnati, Ohio, and Indianapolis, Fort Wayne and South Bend, 

Ind., and the terminal point Chicago, Ill. 

* * * * * * * 

83 June 15, 1955. 


Docket No. 7224 . 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

IV. 

86 Delta by this Application requests the issuance of a permanent or 

temporary certificate of public convenience and necessity so as to author¬ 
ize the scheduled transportation of persons, property and mail over a 
new route as follows: 
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Between the terminal point Miami, Fla., the intermediate points 
Jacksonville, Fla., Brunswick and Savannah, Ga., Charleston, 

S. C., Augusta, Ga., Columbia, S.C., Charlotte, Winston-Salem, 
Greensboro/High Point and Raleigh/Durham, N. C., and 

(a) beyond Raleigh-Durham, N. C., the intermediate points Roan¬ 
oke, Va., and Charleston, W. Va., and 

(1) beyond Charleston, W. Va., the intermediate points Colum¬ 
bus and Dayton, Ohio, Fort Wayne and South Bend, IncL, 
and the terminal point Chicago, I1L ; 

(2) beyond Charleston, W. Va., the intermediate points Colum¬ 
bus and Toledo, Ohio and the terminal point Detroit, Mich.; 
and 

(3) beyond Charleston, W. Va., the intermediate points Hunting- 
ton-Ashland, W. Va. -Ky., Cincinnati, Ohio, Indianapolis, 
Ind., and the terminal point Chicago, I1L; and 

(b) beyond Raleigh/Durham, N. C., the intermediate points Pitts¬ 
burgh, Pa., Youngstown, Akron/Canton and Cleveland, Ohio, 
and 

(1) beyond Cleveland, Ohio, the intermediate points Toledo, 

Ohio and South Bend, Ind., and the terminal point Chicago, 
Ill.; and 

(2) beyond Cleveland, Ohio, the terminal point Detroit, Mich., 
and 

(c) beyond Raleigh/Durham, N. C., the intermediate points Rich¬ 
mond, Va., Washington, D. C., Pittsburgh, Pa., Youngstown, 
Akron/Canton and Cleveland, Ohio, and 

(1) beyond Cleveland, the intermediate points Toledo, Ohio 
and South Bend, Ind., and the terminal point Chicago, 

Ill.; and 

(2) beyond Cleveland, the terminal point Detroit, Mich. 

* * * * * * * 
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June 15, 1955. 
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Docket No. 7225 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

IV. 

94 Delta by this Application requests the issuance of a permanent or 

temporary amendment to its existing certificate of public convenience and 
necessity for Route No. 54 so as to authorize the scheduled transportation 
of persons, property and mail to, from and between new intermediate points 
on the said route as follows: 

(1) The inclusion of Tampa/St. Petersburg, Fla., as an intermedi¬ 
ate point on the said Route No. 54 between Miami, Fla., and 
Jacksonville, Fla.; 

******* 

(4) The inclusion of Louisville, Ky., as an intermediate point on 
the said Route No. 54 between Lexington, Ky., and Cincinnati, 
Ohio; and 

(5) The inclusion of Indianapolis, Ind., as an intermediate point 

on the said Route No. 54 between Cincinnati, Ohio and Chicago, 
Ill., alternate to the present intermediate point Anderson/ 
Muncie/New Castle, Ind. 

******* 

96 June 15, 1955 


Docket No. 7270 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

IV. 

99 Delta by this Application requests the issuance of permanent or 

temporary amendment to its existing certificate of public convenience and 
necessity for Route No. 54 so as to authorize the scheduled transportation 
of persons, property and mail over a new segment of said Route 54 as 
follows: 
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(1) Beyond the intermediate point Cincinnati, Ohio via the inter¬ 
mediate points Dayton and Columbus, Ohio; Pittsburgh, Psu, 
Youngstown and Cleveland, Ohio, Erie, Pa., and the inter- 

mediate point Buffalo, N. Y.; 

♦ * * 

With the provision that nonstop operations may be conducted between 
points northeast of Cincinnati, on the one hand, and points on Delta's 
Route No. 54 south of Cincinnati, on the other hand. 

Provided, however, the carrier shall not serve Cleveland, Ohio and 
Pittsburgh, Pa., on the same flight. 

♦ * * 4c * * * 

100 June 29, 1955. 


Docket No. 7271 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

IV. 

103 Delta by this Application requests the issuance of a permanent or 

temporary amendment to its existing certificate of public convenience 
and necessity for Route No. 54 so as to authorize the scheduled trans¬ 
portation of persons, property and mail to, from and between new inter¬ 
mediate points and the new terminal point on the said route as follows: 

(1) beyond the present intermediate point Atlanta, Ga., the in¬ 
termediate point Pittsburgh, Pa.; Cleveland, Ohio; Detroit, 
Mich.; . . . 

* * * 4c 4c 4c * 

June 29, 
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1955. 
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Docket No. 7298 

APPLICATION OF DELTA AIR LINES, INC. 

♦ * * 

IV. 

107 Delta by this Application requests the permanent or temporary amend¬ 
ment of its certificate of public convenience and necessity for Route No. 54, 
so as to add a segment to such route extending beyond the intermediate 
point Cincinnati, Ohio, to the terminal point Detroit, Mich., via the inter¬ 
mediate points Dayton, Lima, and Toledo, Ohio. 

******* 

108 July 8, 1955. 


Docket No. 7530 

APPLICATION OF DELTA AIR LINES, INC. 

* * * 

IV. 

Ill Delta by this Application requests the issuance of a permanent or 

temporary amendment to its certificate of public convenience and neces¬ 
sity for Route No. 54 so as to cause the descriptive portion of the said 
certificate to read as follows: 

Between the terminal point Miami, Fla., the intermediate points 
West Palm Beach, Tampa/St. Petersburg, Orlando and Jackson¬ 
ville, Fla. and Brunswick and Savannah, Ga., and 
(1) beyond Savannah, Ga., the intermediate points Augusta, Macon 
and Atlanta, Ga., Chattanooga and Knoxville, Tenn., Lexington 
and Louisville, Ky. and Cincinnati, Ohio, and 

(a) beyond Cincinnati, Ohio, the intermediate points Anderson/ 
Muncie/New Castle and Indianapolis, Ind., and the terminal 
point Chicago, Ill., and 

(b) beyond Cincinnati, Ohio, the intermediate points Indianapolis, 
Ind., and Dayton and Columbus, Ohio, and 



(i) beyond Columbus, Ohio, the intermediate point Toledo, 
Ohio and the terminal point Detroit, Mich., and 

(ii) beyond Columbus, Ohio, the intermediate points Pitts¬ 
burgh, Pa., and Cleveland, Ohio and the terminal point 
Detroit, Mich*, and 

(2) beyond Savannah, Ga., the intermediate points Charleston, 

S.C., Augusta, Ga., Columbia, S. C., Charlotte, N. C., Green¬ 
ville/Spartanburg, S.C., Asheville, N. C., Knoxville, Tenn., 
Lexington and Louisville, Ky., and Cincinnati, Ohio, and 

(a) beyond Cincinnati, Ohio, the intermediate points Anderson/ 
Muncie/New Castle and Indianapolis, Ind., and the terminal 
point Chicago, Ill., and 

(b) beyond Cincinnati, Ohio, the intermediate points Indianapolis, 
Ind., and Dayton and Columbus, Ohio, and 

(i) beyond Columbus, Ohio, the intermediate point Toledo, 
Ohio and the terminal point Detroit, Mich., and 

(ii) beyond Columbus, Ohio, the intermediate points Pitts¬ 
burgh, Pa., and Cleveland, Ohio and the terminal 
point Detroit, Mich., and 

(3) beyond Savannah, Ga., the intermediate points Charleston, 

S. C., Augusta, Ga., Columbia, S. C., and Charlotte, N. C., 
and 

(a) beyond Charlotte, N. C., the intermediate points Raleigh/ 
Durham, Greensboro/High Point and Winston-Salem, N. C., 
and 

(i) beyond Winston-Salem, N. C., the intermediate points 
Washington, D. C., and Pittsburgh, Fa. , and 
(aa) beyond Pittsburgh, Pa., the intermediate points 
Cleveland, Ohio, Detroit, Mich., Toledo, Ohio 
and Fort Wayne and South Bend, Ind., and the 
terminal point Chicago, QL, and 
(bb) beyond Pittsburgh, Pa., the intermediate points 
Columbus, Dayton and Cincinnati, Ohio and 



84 

Anderson/Muncie/New Castle, and Indianapolis, 

Ind., and the terminal point Chicago, Ill., and 
(ii) beyond Winston-Salem, N. C., the intermediate points 
Charleston, W. Va., Columbus, Dayton and Cincinnati, 
Ohio and Anderson/Muncie/New Castle and Indianapolis, 

Ind., and the terminal point Chicago, I1L 
******* 

113 November 29, 1955. 


BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the matter of the Application of ) 

CAPITAL AIRLINES, INC. j Docket No. 6889 

for amendment of certificates of ) 

public convenience and necessity ) 

under section 401 of the Civil ) 

Aeronautics Act of 1938, as amended ) 

43 AMENDED APPLICATION OF CAPITAL AIRLINES, INC. 

Capital Airlines, Inc. (hereinafter referred to as "Applicant") hereby 

amends the application previously filed herein so that it reads in its en¬ 
tirety as follows: 

******* 

4. Applicant hereby makes application, under section 401 of the 
Civil Aeronautics Act of 1938, as amended, for: 

(a) an extension of applicants Route No. 55 from Atlanta, Ga., 

44 as an intermediate point, to the intermediate points Jacksonville, Tampa, 
and West Palm Beach, Fla., and the terminal point Miami, Fla. and 

(b) an extension of Applicants Route No. 55 from the intermedi¬ 
ate point Pittsburgh, Pa., to the intermediate points Youngstown, Akron, 
Cleveland, and Toledo, Ohio, and Detroit, Mich., . . . 

(c) an extension of Applicants Route No. 55 from the intermedi¬ 
ate point Pittsburgh, Pa. to the intermediate points Erie, Pa., and Buffalo, 
N.Y., . . . 


(e) a new segment of Applicant's Route No. 14 beyond the inter¬ 
mediate point Pittsburgh, Pa. to the intermediate points Charleston, W. 
Va., Cincinnati, Ohio, and Indianapolis, IncL, and the terminal point 
Chicago, Illinois 

(f) a new segment of Applicant's Route No. 14 beyond the inter- 
mediate point Pittsburgh, Pa., to the intermediate points Columbus and 
Dayton, Ohio, and Ft. Wayne and South Bend, Ihd., and the terminal 
point Chicago, Ill. 

* * * * * * * 

June 14, 1955. 


Docket No. 7266 

APPLICATION OF CAPITAL AIRLINES, INC. 
******* 

4. Applicant hereby makes application, under section 401 of the 
Civil Aeronautics Act of 1938, as amended, for an extension of its Route 
No. 51 from the intermediate point Knoxville, Tenn., to the intermediate 
points Louisville, Ky., and Indianapolis, Ind., and the terminal point 
Chicago, Ill. 

* * * * * * * 


June 29, 1955. 
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Docket No. 7521 

APPLICATION OF CAPITAL AIRLINES, INC. 
******* 

4. (a) Applicant hereby makes application, under section 401 of the 
Civil Aeronautics Act of 1938, as amended, for an amendment of its certi¬ 
ficate of public convenience and necessity for route No. 55 so as to add a 
new segment thereto as follows: 

Between the terminal point, Miami, Fla., the intermediate 
points West Palm Beach, Tampa/St. Petersburg and Jacksonville, 
Fla., Atlanta, Ga., Knoxville, Tenn., Louisville, Ky., and Cin¬ 
cinnati, Ohio, and (a) beyond Cincinnati, Ohio, the intermediate 
point Indianapolis, Ind., and the terminal point Chicago, Ill., and 
(b) beyond Cincinnati, Ohio, the intermediate points Dayton and 
Toledo, Ohio, and the terminal point Detroit, Mich. 

(b) Applicant further applies for an extension of its route No. 51 
from the intermediate point Asheville, N. C., to the intermediate points 
Atlanta, Ga., Jacksonville, Tampa/St. Petersburg and West Palm Beach, 
Fla., and the terminal point Miami, Fla. (in such manner as to authorize 
nonst op service between points south of Asheville, on the one hand, and 

points north of Asheville, on the other). 

******* 
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November 25, 1955. 
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BEFORE THE CIVIL AERONAUTICS BOARD 
WASHINGTON, D. C. 

In the Matter of the Application of ) 

EASTERN AIR LINES, INC. j 

under Section 401 of the Civil Aeronautics ) 

Act, as amended, for the amendment and ) 
extension of certain of its existing routes ) 
and for new routes. ) 

APPLICATION OF EASTERN AIR LINES, INC. 

* * * * * * * 

9. Applicant hereby applies for an amendment of its permanent 
certificate of public convenience and necessity for Route 6 so as to extend 
said route northwest from the present intermediate point, Washington, 

D. C., to the terminal point, Chicago, Ill., via the intermediate points 

it 

Pittsburgh, Pa., Youngstown, Akron-Canton, Cleveland, and Toledo, Ohio, 
and South Bend, Ind. Such extension of Route 6 will provide direct one- 
carrier service between Chicago (now on Applicant's Route 10), South 
Bend, Toledo, Cleveland, Akron-Canton, Youngstown and Pittsburgh, on 
the one hand, and Washington and points south on Applicant's Route 6, 
on the other. 

10. Applicant hereby applies for an amendment to its permanent 
certificate of public convenience and necessity for Route 47 so as to ex¬ 
tend said route northwest from the present intermediate point. Charleston, 
W. Va., to the terminal point, Chicago, ELL, (a) via the intermediate 
points Cincinnati (Ohio)-Covington (Ky.) and Indianapolis, Ind., and (b) via 
the intermediate points Columbus and Dayton, Ohio, and Fort Wayne and 
South Bend, Ind. 

11. Applicant seeks either permanent or temporary authority to per¬ 
form such transportation, and will serve said cities either consecutively 
or alternately, as the Board may find appropriate under the circumstances. 

1/ Eastern's application under Docket 2396 was originally filed as part of 
Docket 2350 on June 21, 1946. By Board Order No. 5002 , dated July 24 , 
1946, the Board severed the portion hereinabove shown from Docket 2350 
and assigned to the severed portion the new Docket No. 2396 . 



88 

Applicant seeks the said new authorizations either as amendments to any 
of its existing routes, or as separate routes, as to the Board may appear 
desirable in the public interest. 

12. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this Application for hearing or de¬ 
cision. 

******* 

Dated at New York, New York, this 21st day of June, 1946. 


Docket No. 2396 

Re APPLICATION OF EASTERN AIR LINES, INC., 

APPLICANT’S AMENDMENT NO. 1 
******* 

I. 

118 Applicant hereby amends its application under Docket 2396 filed 
June 21, 1946, by adding Springfield, Ohio, as an intermediate point on 
the proposed extension of applicant’s Route 47 from Charleston, W. Va. 
to the terminal point Chicago, Ill., so that Paragraph 10 of the application 
as originally filed will read as follows: 

119 tf 10. Applicant hereby applies for an amendment to its per¬ 
manent certificate of public convenience and necessity for Route 
47 so as to extend said route northwest from the present inter¬ 
mediate point, Charleston, W. Va., to the terminal point, Chicago, 
Ill., (a) via the intermediate points Cincinnati (Ohio)-Covington (Ky.) 
and Indianapolis, Ind., and (b) via the intermediate points Columbus, 

Springfield and Dayton, Ohio and Fort Wayne and South Bend, Ind. ” 
******* 

Dated at New York, New York, this 17th day of February, 1947. 
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Docket No. 2396 

Re APPLICATION OF EASTERN AIR LINES, INC., 

APPLICANTS AMENDMENT' NO. 2 
******* 

I. 

122 Applicant hereby amends its application under Docket 2396 filed 

June 21, 1946, and amended February 17, 1947, so that Paragraph 10 
of the application as originally filed will read as follows: 

M 10. Applicant hereby applies for an amendment to its 
permanent certificate of public convenience and necessity for 
Route 47 so as to extend said route northwest from the present 
intermediate point, Charleston, W. Va., to the terminal point, 
Chicago, Ill., (a) via the intermediate points Cincinnati (Ohio)- 
Covington (Ky.) and Indianapolis, Ind., and (b) via the intermedi¬ 
ate points Columbus, Springfield and Dayton, Ohio and Fort Wayne 
and South Bend, Ind., and also so as to extend said Route 47 from 
the present intermediate point Charleston, W. Va., to the terminal 

point, Detroit, Mich., via Columbus and Toledo, Ohio." 
******* 

Dated at New York, New York this 10th day of March, 1953. 


Docket No. 2396 

Re APPLICATION OF EASTERN AIR LINES, INC. 

APPLICANT’S AMENDMENT NO. 3 

124 Comes now Eastern Air Lines, Inc. ("Applicant” or "Eastern”) and 

having originally filed its application herein under Docket 2396 under date 
of June 21, 1946 as a part of Docket 2350, and having twice amended said 
application under Docket 2396, hereby further amends said application as 
follows: 

1. This amendment is filed in part for the purpose of restricting 
Eastern’s application so as to avoid an unnecessarily large and extended 
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hearing and in part to make this application conform to the applications of 
other carriers for which consolidated hearing has been requested together 
with Eastern’s application under Docket 2396 which has reached the top of 
the Board’s calendar and has been assigned for prehearing conference on 
June 30, 1955. 

H" 

125 [2]. If the contraction of Eastern’s application, pursuant to this 
amendment, does not result, as Eastern believes it should, in restricting 
the scope of the hearing on Eastern’s application, then Eastern desires full 
hearing on the original scope of Eastern’s application. In this regard, Eas¬ 
tern also calls attention to Paragraphs 11 and 12 of this application as 
originally filed, which read as follows and which are hereby reiterated: 

”11. Applicant seeks either permanent or temporary authority 
to perform such transportation, and will serve said cities either con¬ 
secutively or alternately, as the Board may find appropriate under 
the circumstances. Applicant seeks the said new authorizations either 
as amendments to any of its existing routes, or as separate routes, 
as to the Board may appear desirable in the public interest. 

”12. Applicant desires and hereby applies for authority to serve 
any point or points having reasonable proximity to the cities named 
herein, and any point or points which may be included in any applica¬ 
tion or applications which may be consolidated with this application 
for hearing and/or decision. tT 

3. Eastern repeats and reaffirms all parts of its original application 
and amendments thereto of general applicability. 

4. Paragraphs 8, 9 and 10 of Eastern’s application under Docket 
2396, as amended, are hereby stricken and, in lieu thereof, the following 
subparagraphs of this paragraph are substituted: 

(a) Eastern hereby applies for an amendment of its permanent 
certificate of public convenience and necessity for Route 6 so as to 
extend said route northwest from the present intermediate point 

126 Washington, D. C. (and/or Baltimore, Md.) to the intermediate point 
Pittsburgh, Pa., and beyond Pittsburgh (a) the intermediate points 
Youngstown, Akron/Canton and Cleveland, Ohio, to the terminal 




91 


point Detroit, Mich., and (b) beyond Pittsburgh to die terminal point, 
Buffalo, N.Y. 

(b) Eastern hereby applies for amendment of its permanent certi¬ 
ficate of public convenience and necessity for Route 6 so as to extend 
said route from the present intermediate point Pittsburgh, Pa. to the 
terminal point Buffalo, N. Y. 

(c) Eastern hereby applies for a new segment of its Route 47 be¬ 
tween the terminal point Washington, D. C. (and/or Baltimore, Md.), 
the co-terminals Columbus and Dayton, Ohio, and a further new seg¬ 
ment between the co-terminal points Columbus and Dayton, Ohio, 
and the terminal point Chicago, ILL It is the intention of this request 
to propose Washington (or Baltimore)-Chicago service via a stop at 
Columbus and/or Dayton, but not nonstop service between Washington 
(or Baltimore) and Chicago. 

(d) Eastern hereby applies for an amendment of its permanent 
certificate of public convenience and necessity for Route 6 so as to 
extend said route northwest from the intermediate point Charleston, 

W. Va. to the terminal point Chicago, III. via the intermediate points 
Cincinnati, Ohio, and Indianapolis, Ind., but subject to die restriction 
that the services proposed pursuant to this paragraph will be confined 
and limited to: (i) nonstop service between Chicago and Cincinnati, 

(ii) nonstop service between Chicago and Charleston, W. Va., (iii) 
nonstop service between Chicago and Charlotte, N. C., (iv) nonstop 
service between Indianapolis and Cincinnati, (v) nonstop service be¬ 
tween Indianapolis and Charleston, W. Va., (vi) nonstop service be¬ 
tween Indianapolis and Charlotte, N. C., (vii) nonstop service between 

127 Cincinnati and Charlotte, (viii) nonstop service between Cincinnati 

and Jacksonville, and Miami, Fla. 

It is desired particularly to note that this paragraph does not propose 
service, and Eastern does not herein propose service, between Cincinnati, 
on the one hand, and Charleston, W. Va., on any point north of Charlotte 
on Easterns Route 6, on the other hand, nor between Cincinnati and points 
on Eastern’s system east of Charleston, W. Va- Eastern further does not 
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request herein authority to operate services between Indianapolis and 
points east of Charleston, W. Va., and hereby specifically excludes such 
service from its application herein. 

(e) Eastern hereby applies for an amendment of its permanent 
certificate of public convenience and necessity for Route 6 so as to 
extend said route northwest from the present intermediate point 
Charleston, W. Va. to the terminal point Chicago, I1L , via Day- 
ton, Ohio, this new service authorization also to be confined to 
nonstop service Dayton-Chicago, Dayton-Charleston, Dayton-Char¬ 
lotte, Dayton-Jacksonville and Dayton-Miami. 
******* 

Washington, D. C. 

June 27, 1955. 


Docket No. 2396 

APPLICATION OF EASTERN AIR LINES, INC. 

APPLICANT’S AMENDMENT NO. 4 
Comes now Eastern Air Lines, Inc. ("Applicant'’ or "Eastern") and 
having originally filed its application herein under Docket 2396 under date 
of June 21, 1946 as a part of Docket 2350, and having three times amended 
said application under Docket 2396, hereby further amends said applica¬ 
tion as follows: 

Without limiting the generality of any of the prayers for relief in 
Eastern’s application under Docket 2396, Eastern hereby amends said 
application to add thereto a new paragraph reading as follows: 

"Eastern hereby applies, and desires to be an applicant for, 
any new air transportation authority sought by any other applicant 
pursuant to any application which may be consolidated with this 
application for hearing and decision whether or not that new air 
transportation authority is sought by a new route proposal or 
through a combination of a new route proposal with an existing 
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route of said other applicant. Eastern desires, pursuant to this 
paragraph, to be an applicant for new air transportation authority 
on an equal basis with any and all other applicants whose applica¬ 
tions may be heard with Eastern* s application and Eastern requests 
hereby precisely the same authority as such other applicants, it 
being Easterns desire hereby to request new air transportation 
authority exactly co-extensive with that proposed pursuant to any 
other application which may be consolidated with this application 
for hearing and decision. 

******* 

New York, New York 

November 30, 1955. 


Docket No. 3207— 

APPLICATION OF EASTERN AIR LINES, INC. 
******* 

9. Applicant hereby applies for an amendment of its permanent 
certificate of public convenience and necessity for Route 10 so as to extend 
said route northwest from the present terminal point Chicago, I1L, to the 
terminal point Minneapolis /St. Paul, Minn., via the intermediate points 
Milwaukee, Wis., Rockford, Ill., and Rochester, Minn. Such extension 
of Route 10 will provide first direct one-carrier service between the named 

— 1 ■ ■ " i ■ ■ — 1 |" - ■ " — 

cities northwest of Chicago, on the one hand, and points south on Applicants 

-27-—- 

system, on the other . - 

* * * * * * * 

Dated at New York, New York, this 29th day of September, 1947. 

1/ This application was originally filed on September 29, 1947 as a part of 
Docket 3151 but was severed from Docket 3151 and assigned Docket 3207 
by Board Order Serial No. E-1024, dated November 28, 1947. 

2/ Italics indicate that portion of the application which the Board refused to 
consolidate for hearing and decision in the Great Lakes-Southeast Service 
Case, (see, Order E-9734, supra, p. 133). 
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BEFORE THE CIVIL AERONAUTICS BOARD 


In the Matter of the Application of ) 

EASTERN AIR LINES, INC. j, 

for certificates of public convenience ) Docket No. 7286 
and necessity under Section 401 of the ) 

Civil Aeronautics Act of 1938, as ) 

amended ) 

APPLICATION OF EASTERN AIR LINES, INC. 
******* 

138 4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for amendments of its per¬ 
manent certificate of public convenience and necessity for Route 10 so as to: 

(a) add a new segment to said route extending northeast from the 
intermediate point Louisville, Ky. to the terminal point Buffalo, 
N. Y., via the intermediate points Cincinnati, Dayton, Columbus 

and Toledo, Ohio, and Detroit, Mich.; 
******* 

139 9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this application for hearing and/ 
or decision. 

******* 
Washington, D.C. 

July 8, 1955. 
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Docket No. 7287 

APPLICATION OF EASTERN AIR LINES, INC. 
****** * 

142 4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for the amendment of its 
permanent certificate of public convenience and necessity for Route 10 
by adding thereto a new segment of said route between the terminal point 
Miami, Fla., the intermediate points West Palm Beach, Tampa and Jack¬ 
sonville, Fla., Atlanta, Ga., Charleston, W. Va., Pittsburgh, Rl , and 

******* 

(b) beyond Pittsburgh, the intermediate points Youngstown, Akron/ 

Canton and Cleveland, Ohio, Detroit, Mich., Milwaukee, Wis. , 
and the terminal point Minneapolis/St. Paul, Minn. , and 

(c) beyond Pittsburgh, the terminal point Buffalo, N. Y. 
******* 

143 9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this application for hearing and/ 
or decision. 

******* 

Washington, D. C. 

July 8, 1955 

1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv¬ 
ice Case (see. Order E-9734, supra, p.133) 
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Docket No. 7288 

APPLICATION OF EASTERN AIR LINES, INC. 

* * * * * * * 

4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for the issuance of a certi¬ 
ficate or certificates of public convenience and necessity, or the amend¬ 
ment of one or more of Applicant’s existing certificates of public conven¬ 
ience and necessity, authorizing Applicant to engage in scheduled air 

transportation of persons, property and mail between 

******* 

* 

(b) the co-terminal points Washington, D. C. and Baltimore, Md., 
the intermediate points Pittsburgh, Pa., and (a) beyond Pittsburgh, 
the intermediate points Cleveland, Ohio, and Detroit, Mich., 
and the terminal point Chicago, Ill., and (b) beyond Pittsburgh, 
the intermediate points Columbus, Dayton and Cincinnati, Ohio, 

Indianapolis, Ind., and the terminal point Chicago, Ill. 
****** * 

9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this application for hearing and/or 
decision. 

* * * * * * * 

Washington, D. C. 

July 8, 1955 


Docket No. 7289 

APPLICATION OF EASTERN AIR LINES, INC. 

* * ***** 

4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for the issuance of a certificate 
or certificates of public convenience and necessity, and of amendment of 
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Applicants existing certificate or certificates authorizing Applicant to 
engage in scheduled air transportation of persons, property and mail 
between 

(a) the terminal point New Orleans, La., the intermediate points 
Jackson, Miss., Memphis and Nashville, Tenn., Evansville , 

Ind., Louisville, Ky ., Indianapolis, Ind., and 

(i) beyond Indianapolis, Ind., to the terminal point Chicago, UL, 
and 

(ii) beyond Indianapolis, Ind., to intermediate points Ft. Wayne, 
Ind., Toledo, Ohio, and the terminal point Detroit, Mich., 
and 

(b) the terminal point Houston, Tex., the intermediate points Beau ¬ 
mont-Port Arthur, Tex., Shreveport, La., Little Rock, Ark. , 
Memphis and Nashville, Tenn., Evansville, Ind., Louisville , 

Ky., Indianapolis, Ind., and 

(i) beyond Indianapolis to terminal point Chicago, ILL , and 

(ii) beyond Indianapolis to intermediate points Ft. Wayne, Ind., 

Toledo, Ohio, and the terminal point Detroit, Mich. 
******* 

9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any a p plica ti on or appli¬ 
cations which may be consolidated with this application for hearing and/or 
decision. 

******* 

Washington, D. C. 

July 8, 1955 


1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the G reat Lakes-Southeast Serv¬ 
ice Case, (see, Order E-9734, supra, p. 133 J 
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Docket No. 7290 

APPLICATION OF EASTERN AIR LINES, INC. 

* * * * * * * 

156 4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for the issuance of a certifi¬ 
cate or certificates of public convenience and necessity, or the amend¬ 
ment of Applicant's existing certificates of public convenience and neces¬ 
sity, authorizing Applicant to engage in scheduled air transportation of 
persons, property and mail between 

(a) the terminal point Miami, Fla., the intermediate points Tampa 
and Jacksonville, Fla., Brunswick, Savannah, Augusta, Macon 
and Atlanta, Ga., and 

(i) beyond Atlanta, Ga., the intermediate points Birmingham, 

1 /' -- 

Ala ., — Chattanooga, Knoxville and Nashville, Tenn., Lex¬ 
ington/Frankfort and Louisville, Ky ., Cincinnati, Ohio, 
and 

(1) beyond Cincinnati, the intermediate point Indianapolis, 

Ind., and the terminal point Chicago, Ill., and 

(2) beyond Cincinnati, the intermediate points Columbus and 
Cleveland, Ohio, Detroit, Mich., Milwaukee, Wis., Ro ¬ 
chester, Minn., and the terminal point Minneapolis/St . 

Paul, Minn. , — and 

157 (ii) beyond Atlanta, the intermediate points Pittsburgh, Pa., 

Cleveland, Ohio, Detroit, Mich., Milwaukee, Wis., Rochester , 
Minn., and the terminal point Minneapolis/St. Paul, Minn. , - 
and 

(b) the terminal point Charleston, S. C., the intermediate points 
Columbia, S. C., Augusta, Ga., Greenville and Spartanburg, 

S. C., Knoxville and Nashville, Tenn. , — Lexington/Frankfort 
and Louisville, Ky., Cincinnati, Ohio, and 

(i) beyond Cincinnati, Ohio, the intermediate point Ft. Wayne, 

Ind., and the terminal point Chicago, I1L, and 




(ii) beyond Cincinnati, Ohio, the intermediate points Colnxnbus 
and Cleveland, Ohio, Detroit, Mich., Milwaukee, Wis ., 
Rochester, Minn., and the terminal points Minneapolis / 

St Paul, Minn . - 

* * * * * * * 

9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this application for hearing and/ 
or decision. 

******* 
Washington, D. C. 

July 8, 1955. 


1/ Italics indicates that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv¬ 
ice Case, (see. Order E-9734, supra, p. 133) 


Docket No. 7291 

APPLICATION OF EASTERN AIR LINES, INC. 

******* 

4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for amendment of its per¬ 
manent certificate of public convenience and necessity for Route 10 so 
as to add 

(a) a new segment of said Route extending from the intermediate 
point Louisville, Ky., to the terminal point Buffalo, N. Y., 
via the intermediate points Cincinnati, Dayton, Columbus, 
Akron/Canton and Cleveland, Ohio, and 

(b) a new segment of said Route extending from the intermediate 
point Birmingham, Ala., to the terminal point San Antonio, 
Tex,, via the intermediate points Montgomery and Mobile, 
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Ala., New Orleans, La., and Houston, Tex. 
******* 

162 9. Applicant desires and hereby applies for authority to serve any 

point or points having reasonable proximity to the cities named herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this application for hearing and/ 
or decision. 

******* 

Washington, D. C. 

July 8, 1955 


1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv ¬ 
ice Case, (see, Order E-9734, supra, p. ) 


Docket No. 7292 

APPLICATION OF EASTERN AIR LINES, INC. 
******* 

165 4. Applicant hereby makes application, under Section 401 of the 

Civil Aeronautics Act of 1938, as amended, for amendments of its per¬ 
manent certificate of public convenience and necessity for Route 6 so as 
to 

(a) extend the Miami-Tampa/St. Petersburg, Fla. -Pittsburgh, Pa. - 
Cleveland, Ohio-Detroit, Mich, segment of said route beyond 
Detroit, Mich., to the intermediate points Chicago, Ill., Mil ¬ 
waukee, and Madison, Wis., Rochester and Minneapolis /St . 

Paul, Minn., Billings, Mont., Spokane, Wash., and Portland, 

Ore., to the terminal point Seattle, Wash . 
******* 


166 


9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonable proximity to the cities named herein, 
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and any point or points which may be included in any application or appU 
cations which may be consolidated with this application for hearing and/ 
or decision. 

* * * * ♦ * * 

Washington, D. C. 

July 8, 1955 


1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision with the Great Lakes-Southeast Serv ¬ 
ice Case, (see. Order E-9734, supra, p.133 ) 


Docket No. 7293 

APPLICATION OF EASTERN AIR LINES, INC. 

* * * * * * * 

4. Applicant hereby makes application, under Section 401 of the 
Civil Aeronautics Act of 1938, as amended, for amendment of its perma ¬ 
nent certificate of public convenience and necessity for Route 10 so as to 
extend said route from the present terminal point Chicago, I1L, via the 
intermediate points Milwaukee and Madison, Wis., Rochester and IfLnne- 
apolis/St. Paul, Minn., Billings, Mont., Spokane, Wash., and Portland, 

-^- 17 - 

Ore., to the terminal point Seattle, Wash . - 

* * * * * * • * 

Washington, D. C. 

July 8, 1955. 


1 / Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv - 
ice Case, (see, Order E-9734, supra, p. 133). This application was ex¬ 
cluded from the proceeding in toto. 
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Docket No. 7294 

APPLICATION OF EASTERN AIR LINES, INC. 
******* 

173 4, Applicant hereby makes application, under Section 401 of the 

Civil Aeronautics Act of 1938, as amended, for amendment of its per¬ 
manent certificate of public convenience and necessity for Route 10 so as 
to: 

(a) extend said route from the present terminal point St. Louis, Mo. 
via the intermediate points Kansas City, Mo., Wichita, Kans, , 
Amarillo, Tex., Albuquerque, N. Mex., Phoenix, Ariz., Las 
Vegas, Nev,, Los Angeles, Fresno and Oakland, Calif., to the 
terminal point San Francisco, Calif., and 

(b) extend said route from the present terminal point Chicago, Ill. , 
via the intermediate points Kansas City, Mo., Wichita, Kans ., 
Amarillo, Tex., Albuquerque, N. Mex., Phoenix, Ariz., Las 
Vegas, Nev., Los Angeles, Fresno and Oakland, Calif., to the 

terminal point San Francisco, Calif . 
***** * * 

Washington, D.C. 

July 8, 1955 


1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv - 
ice Case, (see, Order E-9734, supra, p. 133)” This application was ex¬ 
cluded in toto. 


Docket No. 7295 

APPLICATION OF EASTERN AIR LINES, INC. 
******* 

177 4. Applicant hereby makes application under Section 401 of the 

Civil Aeronautics Act of 1938, as amended, for amendment of its perma ¬ 
nent certificate of public convenience and necessity for Route 10 so as to 
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extend said route from the present terminal point Chicago, 111., via the 
intermediate points Milwaukee, Wis., Des Moines, la,, Omaha, Nebr. , 
Denver, Colo,, and 

(a) beyond Denver, Colo., via the intermediate points Cheyenne, 

Wyo., Salt Lake City, Utah, Boise, Ida,, Spokane, Wash., and 
Portland, Ore., to the terminal point Seattle, Wash., and 

(b) beyond Denver, Colo., via the intermediate points Las Vegas, 
Nev., and Los Angeles, Calif., and 

(i) beyond Los Angeles, Calif., to the terminal point San Diego , 
Calif,, and 

(ii) beyond Los Angeles, Calif., via the intermediate points San 
Francisco, Oakland and Sacramento, Calif., Reno, Nev ., 
Medford and Portland, Ore., to the terminal point Seattle , 
Wash., and 

(c) beyond Denver, Colo., via the intermediate points Salt Lake City, 
Utah, Reno, Nev., and Oakland, Calif., to the terminal point 
San Francisco, Calif. 

******* 

Washington, D.C. 

179 July 8, 1955 


1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv¬ 
ice Case, (see, Order E-9734, supra , p. 133)” This application was ex- 
cluded in toto. 
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Docket No. 7529 

APPLICATION OF EASTERN AIR LINES, INC. 

* * * 4c 4c 4c 4c 

182 4. Applicant hereby makes application, under Section 401 of the 

Civil Aeronautics Act of 1938, as amended, for the issuance of a certifi¬ 
cate or certificates of public convenience and necessity, and of the amend¬ 
ment of Applicant’s existing certificate or certificates authorizing Appli¬ 
cant to engage in scheduled air transportation of persons, property and 
mail between 

(a) the terminal point New Orleans, La., the intermediate points 
Jackson and Greenwood, Miss., Memphis, Term, and 

(1) beyond Memphis, Tenn, to the intermediate points Nash ¬ 
ville, Tenn., Paducah, Ky., Evansville, Ind., Louis - 

ville, Ky., Indianapolis, Ind. and 

(i) beyond Indianapolis, Ind. to the terminal point Chicago, 
Ill., and 

(ii) beyond Indianapolis, Ind. to the intermediate points Ft. 
Wayne, Ind., Toledo, Ohio, and the terminal point De¬ 
troit, Mich., and 

(iii) beyond Indianapolis, Ind. to the intermediate points Cin¬ 
cinnati, Dayton and Columbus, Ohio, Pittsburgh, Pa., 
Youngstown and Cleveland, Ohio, Erie, Pa. and the 
terminal point Buffalo, N. Y. and 

(2) beyond Memphis, Tenn. to the intermediate point St. Louis , 
Mo. and the terminal point Chicago, Ill, and 

(b) the terminal point Houston, Tex., the intermediate points Beau ¬ 
mont/Port Arthur, Tex., Shreveport, La., Hot Springs and 
Little Rock, Ark,, Memphis, Tenn., and 

(1) beyond Memphis, Tenn. to the intermediate points Nash ¬ 
ville, Tenn., Paducah, Ky., Evansville, Ind ., Louisville, 
Ky., Indianapolis, Ind. and 

(i) beyond Indianapolis, Ind. to the terminal point Chicago, 
Ill., and 
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(ii) beyond Indianapolis, Ind. to the intermediate points 
Ft. Wayne, Ind., Toledo, Ohio, and the terminal point 
Detroit, Mich., and 

(iii) beyond Indianapolis, Ind. to the intermediate points Cin¬ 
cinnati, Dayton and Columbus, Ohio, Pittsburgh, Pa., 
Youngstown and Cleveland, Ohio, Erie, Pa., and the 
terminal point Buffalo, N. Y. and 



******* 

9. Applicant desires and hereby applies for authority to serve any 
point or points having reasonably proximity to the cities names herein, 
and any point or points which may be included in any application or appli¬ 
cations which may be consolidated with this application for hearing and/ 
or decision. 

******* 

New York, New York 
184 November 30, 1955 


1/ Italics indicate that portion of the application which the Board refused 
to consolidate for hearing and decision in the Great Lakes-Southeast Serv - 
ice Case (see, Order E-10043, supra, p. 1431 
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Law Offices 

GAMBRELL, HARLAN, BARWICK, RUSSELL & SMITH 
Suite 825 The Citizens & Southern National Bank Bldg. 

ATLANTA 3, GEORGIA 

June 27, 1955 

Civil Aeronautics Board 
Washington 25 
D. C. 

In re: Docket 2396 

Dear Sirs: 

Eastern hereby submits this formal letter reply to the requests of 
several carriers for consolidated hearing on various applications together 
with Easterns application under Docket 2396, filed in 1946, which has 
reached the top of the Board 1 s calendar and is ripe for hearing M as 
speedily as possible" as required by the Civil Aeronautics Act. Prehear¬ 
ing conference in Docket 2396 is set for June 30, 1955 and this answer 
is filed at this time in accordance with the instructions contained in the 
notice of prehearing conference. In order to simplify the issues, and to 
secure expeditious treatment, Eastern is concurrently herewith amending 
Docket 2396 to restrict its scope. 

Principles To Be Applied 

In accordance with past Board precedent, Eastern assumes that 
the Board will consolidate for hearing and decision with Easterns appli¬ 
cation under Docket 2396 only such applications as will not broaden the 
scope of the proceeding and delay its disposition and those on which con¬ 
solidated hearing may be required by the M mutual exclusivity” doctrine 
of the well-known Ashbacker and Northwest cases. Where it is indicated 
hereinbelow that an application, or portion thereof, could be consolidated 
for hearing with Eastern's application, Eastern means that to consolidate 
any other portion of said application, or other applications, would be 
inappropriate under the principles established by the Board. 

Discussion Of Various Proposals 
The carriers indicated below have requested consolidated hearing 
on the proposals hereinbelow enumerated and Eastern will herein reply 



to each request with which it has been served, separately by carrier 
and alphabetically: 

527 1. Capital 

(a) Docket 6889 — So far as Docket 6889 relates to Capital's 
Route 55 and proposes service to such points as New York, Charleston, 

W. Va., Bristol, Asheville, Atlanta, Detroit, Milwaukee, Twin Cities, 
Erie, Rochester, etc. it extends far beyond the scope of Eastern's appli¬ 
cation. The only new services involved in this part of the Capital appli¬ 
cation and also in Eastern's application as amended appear to be those 
between Buffalo on the one hand and Jacksonville, Tampa, West Palm 
Beach and Miami on the other hand. Eastern therefore respectfully sub¬ 
mits that there is no mutual exclusivity between its application and this 
part of Capital's and that to consolidate Capital's application would unduly 
broaden the scope of the case and delay its disposition. This part of die 
Capital application should not, therefore, be considered herein. If any 
consideration were given to inclusion of this part of the Capital application, 
it should be confined to that part proposing new service between Buffalo 
on the one hand and Jacksonville, Tampa, West Palm Beach and Miami 
on the other. * Capital also proposes, under Docket 6889, to extend 
Route 14 from Pittsburgh to Chicago via Charleston, W. Va., Cincinnati 
and Indianapolis. This proposal also goes for beyond the Eastern appli¬ 
cation and is not mutually exclusive, involving as it does New York and 
Pittsburgh services to the west, among others. If this part of the Capital 
application is not excluded, it should not be considered beyond the part 
proposing Chicago-Indianapolis-Charleston, W. Va. service (but not east 
of Charleston, W. Va.), and Chicago-Indianapolis-Cincinnati service, 
the only new services involved in the Capital application and also in the 
Eastern application. 

Under Docket 6889 Capital also proposes to extend Route 14 from 
Pittsburgh to Columbus, Dayton, Ft. Wayne, South Bend and Chicago, 

♦Similar to services concurrently proposed by Capital in the New York- 
Florida Case, Docket 3051 etal. 
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and this portion likewise is not mutually exclusive of Easterns applica¬ 
tion and would unduly broaden the scope of the hearing on Easterns appli¬ 
cation. New York and Pittsburgh to the west service are involved in the 
Capital application, as well as services to and from Ft. Wayne and South 
Bend, which have been eliminated from Eastern’s application. If any 
consideration is given to this part of Capital’s application, it should be 
confined to Washington-Chicago service via Columbus and Dayton. 

(b) Docket 7142 — Under this application, Capital proposes 
service to Toronto. Eastern is concurrently filing an application for 
Toronto service, Docket 7250, proposing service similar to, and mutually 
exclusive of, that proposed by Capital. There appears to be no reason to 
compound the proceeding under Docket 2396 with hearing on these two 
foreign route applications, however. Neither Eastern’s application under 
Docket 7250 nor the application of Capital under Docket 7142 is ripe for 
528 hearing. To inject them into this case would introduce complications 

and require Presidential approval of the Board’s decision. Eastern there¬ 
fore requests that neither application be heard herein but that if the Capi¬ 
tal application is considered, that Eastern’s application under Docket 
7250 also be considered herein. 

2. Delta-C&S 

(a) Docket 7223 

(i) Clause 1 of Paragraph IV — The Delta-C&S proposal 
here could be considered only insofar as it proposes Washington-Detroit 
service via intermediate points. 

(ii) Clause 2 of Paragraph IV — This Delta-C&S pro¬ 
posal could be considered only insofar as it involves Washington-Columbus- 
Dayton service. 

(iii) Clause 3 of Paragraph IV — This Delta-C&S pro¬ 
posal could be considered only insofar as it involves Washington-Chicago 
service via Columbus and/or Dayton but without nonstop rights between 
Washington and Chicago. 

(b) Docket 7224 — No consideration whatever should be given 
to this monstrous Delta-C&S application except to the extent that it 
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proposes new service identical with new service proposed by Eastern. 

The ramifications of this proposal are so far-reaching that it is impos¬ 
sible to determine the intent of Delta-C&S or the seriousness with which 
the proposal is advanced. Consequently, full determination of this pro¬ 
posal should await the prehearing conference. Eastern will provide for 
the attendance of a court reporter at the prehearing conference to record 
any appropriate statement which Delta-C&S may wish to make with respect 
to this application at that time. Meanwhile, Eastern respectfully suggests 
to Delta-C&S that it carefully study Docket 7224 and be prepared to make 
a statement as to the new services involved in Docket 7224 which Delta- 
C&S believes are also involved in Eastern*s application under Docket 
2396, as amended. 

(c) Docket 7225 -- There is nothing in this application re¬ 
motely resembling any new service proposed in Eastern's application 
except that part of clause 5 of Paragraph IV to the extent that it involves 
nonstop service between Indianapolis and Cincinnati, and the Delta-C&S 
application, if considered at all, should be restricted to nonstop service 
on that segment. 

3. Lake Central 

This local service carrier has filed a motion to defer which 
cannot be seriously considered and an alternative motion to consolidate 
certain portions of its application under Docket 7208, which also should 
be denied. Eastern proposes no service properly, or appropriately, 

529 within the scope of the operations of a local service carrier. Now 

that Eastern's application has been concurrently amended, the only serv¬ 
ice alleged by Lake Central to be within the scope of the Eastern applica¬ 
tion is Cincinnati-Indianapolis service which Lake Central says it now 
operates. However, Lake Central presumably proposes only a local 
service type of operation and the Board has previously decided, contrary 
to Eastern's request, that Eastern trunkline applications should not be 
heard in the same proceedings with local service applications ( Ozark 
Renewal Case, Docket 5988 et al., where the Board refused to consider 


applications of Eastern together with new service proposals of Ozark on 
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the ground that Eastern proposed trunkline service while Ozark proposed 
local service). 

4. National 

This carrier, under Docket 6994, proposes new service 
similar to that proposed by Eastern only to the extent that extension of 
Route 31 to Pittsburgh and Buffalo, and to Pittsburgh, Cleveland and 
Detroit, is involved. But even that portion of the National proposal, if 
it were considered herein, should be restricted so as to eliminate there¬ 
from the issue of any new service by National between Pittsburgh, 
Cleveland and Detroit on the one hand and points to and from which East¬ 
ern does not propose any Pittsburgh, Cleveland and Detroit service on 
the other hand, namely, Norfolk and all points south on Nationals 
Route 31. 

5. Northwest 

(a) Docket 6118 involves only service between Chicago and 
Detroit, Cleveland, Pittsburgh and Washington which is not involved in 
Eastern’s application. 

(b) Docket 7210 would enable Northwest to provide local 
service between Washington and Detroit via Pittsburgh and Cleveland 

and is within the scope of Eastern’s application and should be consolidated 
herein. Docket 7211 should be considered only to the extent that it pro¬ 
poses Washington-Chicago service via Columbus and/or Dayton, but not 
nonstop service between Washington and Chicago. 

6. Piedmont 

This application is not only a local service carrier applica¬ 
tion, and therefore should not be consolidated with Eastern’s application 
pursuant to the precedent cited above in the discussion of Lake Central, 
but it also involves many new services not involved in the Eastern pro¬ 
posal which would undoubtedly expand the scope of the proceeding on 
Eastern’s application and unduly delay its disposition. Specifically, the 
Louisville-Indianapolis-Chicago proposal is entirely beyond the scope of 
the Eastern application; the Cincinnati-Indianapolis-Chicago proposal, 
involving as it does ’’local service”, is entirely beyond the scope of the 
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530 Eastern application (and if any consideration at all were given to 
consolidated hearing on it in this case, Piedmont should be limited to 
proof of long haul services involved in the Eastern proposal); the 
Columbus-Chicago proposed extension via Dayton, Ft. Wayne and South 
Bend and the Cincinnati-Dayton to Chicago proposal involve Ft. Wayne 
and South Bend service eliminated from Easterns application and local 
service which Eastern does not propose, and should not be considered 
herein. 

Piedmont has appropriately filed a petition for leave to inter¬ 
vene in Docket 2396 under date of June 20, 1955 and its interest can be 
fully protected and asserted as an intervener in this proceeding. 

7. TWA 

The TWA application goes beyond the scope of the Eastern 
application insofar as it relates to (1) Toledo service, (2) nonstop Chicago- 
Washington service, (3) Chicago-Toledo sercice, and (4) Toledo service 
to the West Coast; but TWA’s application for Pittsburgh-Washington/ 
Baltimore and Cincinnati-Indianapolis, is appropriately confined to the 
scope of Eastern’s proposal and might be considered herein. 

8. United’ s Docket 5469 relates to nonstop service between Wash¬ 
ington and Chicago and is beyond the scope of the Eastern proposal. 

Insofar as United proposes, under Docket 7220 and 7221, 
service between Detroit, Cleveland, Akron/Canton, Youngstown and 
Washington/Baltimore, but not service between Washington/Baltimore 
and points west of Detroit, Cleveland and/or Youngstown, it appears that 
United’s application might appropriately be considered herein. 

United’s application under Docket 7222, for a new segment 
between Washington and Chicago via Dayton and Columbus might appro¬ 
priately be considered herein if confined to the scope of the Eastern appli¬ 
cation and restricted against nonstop service between Washington and 
Chicago and against service between Dayton and Columbus on the one 
hand and points west of Chicago on the other hand. 

Eastern specifically reserves the right, if the scope of the 
hearing on its application is broadened by consolidation for hearing of 


applications of other carriers, to file with the Board for consolidated 
consideration other Eastern applications proposing services similar to 
those involved in any applications heard with Eastern’s Docket 2396 
which broaden the scope of Docket 2396, and to request concurrent and 
consolidated hearing on pending Eastern applications involving services 
which might be considered in a broadened proceeding under Docket 2396. 

531 An original and nineteen copies of this letter are enclosed 

to comply with requirements of filing formal papers and copies have 
been served upon all persons who served Eastern with any papers with 
respect to Docket 2396. 

Eastern is also, concurrently with the service of this letter, 
serving copies of its amended application under Docket 2396 upon all 
such persons and copies of its Toronto application, Docket 7250, are 
also being similarly served. 

Respectfully submitted, 

GAMBRELL, HARLAN, BARWICK, 
RUSSELL & SMITH 

BY: 

cc: Examiner William Cusick 
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BEFORE THE 

CIVIL AERONAUTICS BOARD 


In the Matter of the Application of ) 

EASTERN AIR LINES, INC. j Docket 2396 

for amendment of routes. ) 


STATEMENT OF POSITION WITH RESPECT TO SCOPE OF EASTERN’S 
APPLICATION UNDER DOCKET 2396 AND WITH 
RESPECT TO ANY CONSOLIDATED PROCEEDING 


INTRODUCTION 

At the prehearing Conference held on June 30, 1955, with respect 
to the above-styled application, Examiner William F. Cusick granted the 
parties the opportunity, by July 8, 1955, to file any memoranda, motions, 
applications, petitions, or other appropriate documents with respect to 
this case. Examiner Cusick indicated that such documents will be con¬ 
sidered in delineating the scope of a consolidated proceeding resultii^ 
from Eastern’s application. 

In accordance with the opportunity granted at the Prehearing Con¬ 
ference, Eastern submits this statement of position. 

It is basically Eastern’s position that the hearing on its application 
under Docket 2396 should be limited to the extent legally possible, prac¬ 
ticable and feasible. To do that, Eastern has amended its application 
under Docket 2396 so as to narrow the scope thereof. That has been done 
in an attempt to expedite consideration of the application under Docket 
2396 and to clear the way for its speedy and orderly disposition. 

542 It has also been Eastern’s position that, if any consolidated pro¬ 

ceeding involving Docket 2396 is not limited strictly to the issues set out 
in that application, then Eastern desires to be an applicant for broader 
authority than that set out in Docket 2396, and, generally speaking, for 
new authority coextensive with that sought by any other applicant. 


114 


Eastern reaffirms the statements with respect to the scope of the 
case set out in its letter of June 27, 1955, which is incorporated herein 
by reference, as well as the statements made at the Prehearing Confer¬ 
ence by counsel for Eastern with respect to the scope of this case. 

I. 

STATEMENT OF POSITION WITH RESPECT TO 
THE SCOPE OF DOCKET 2396 

Section 401(c) of the Civil Aeronautics Act requires the disposition 
of new route applications "as speedily as possible". Eastern’s applica¬ 
tion under Docket 2396 has reached the top of the Board’s calendar after 
being on file for nine years and Eastern therefore desires to assert its 
right, under the Civil Aeronautics Act, to a speedy disposition of its 
application. In defining the scope of previous cases, the Board has 
recognized the right of an applicant to speedy disposition of its applica¬ 
tion. The Board has refused to consolidate for hearing with the lead 
application applications of others which would inject new issues, unduly 
broaden and extend the scope of the primary application being considered 
and which would unduly delay its disposition (Orders E-8485, 8584, 8690, 
dated June 30, 1954, August 26, 1954 and October 7, 1954, respectively, 
for example). 

543 The Board has also said in its consolidation order in the New York- 

Florida Proceeding , Docket 3051 et al. (Order E-8882, dated January 
7, 1955), "It is apparent that many of the applications include proposals 
which present such a variety of issues that inclusion of all of them would 
result in an unmanageable and highly complex proceeding. ’’ Certainly 
that language is applicable to the many applications and motions of other 
parties which have been made with respect to this case. 

In the interest of expeditious consideration of its application, 
Eastern has proposed that Docket 2396 might be heard in four parts, 
each part proceeding promptly to hearing. Only such applications as are 
mutually exclusive with the services proposed by Eastern would be con¬ 
sidered with Eastern’s application. The parts upon which Eastern has 
suggested separate hearing are: 
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(1) That part of Eastern's application proposing Chicago-Charlotte 
nonstop service. There is undoubtedly a strong need for more expedi¬ 
tious service between Charlotte and Chicago. Eastern has provided 
through-plane service between those points for many years, but because 
of Eastern's route structure, Eastern's through-plane flights must pro¬ 
ceed via Chattanooga, or via Charleston, W. Va. and Louisville. The 
issue of Chicago-Charlotte nonstop service is a limited issue which 
could promptly be disposed of in a separate hearing. 

(2) That portion of Eastern's application under Docket 2396 request¬ 
ing extension of Route 6 from Washington to Pittsburgh, Akron/Canton, 
Youngstown, Cleveland and Detroit, and from Washington to Pittsburgh 
and Buffalo. 

544 In regard to this portion of the Eastern application. Eastern made 

it plain at the Prehearing Conference, and hereby reiterates, that this 
Eastern proposal is to extend the Florida to Washington segment of Route 
6 beyond Washington to the above-named points northwest thereof. Pur¬ 
suant to this application Eastern does not propose service for the points 
north of Washington on Route 6, on the one hand, and points on the pro¬ 
posed extension, on the other hand. Eastern also made it plain at the 
Prehearing Conference, and hereby reiterates, that Eastern does not 
propose, pursuant to this application, through service between the pro¬ 
posed new cities, on the one hand, and Atlanta, on the other hand. 

(3) Eastern's proposal to operate between Washington and/or 
Baltimore, on the one hand, and Columbus and Dayton, on the other hand, 
and from Columbus and Dayton, on the one hand, to Chicago, on the other 
hand. 

(4) The remainder of Eastern's application, which involves only 
the following new services which Eastern is not presently authorized to 
provide: 

(a) Chicago-Cincinnati, nonstop 

(b) Chicago-Charleston, W. Va., nonstop 

(c) Indianapolis-Cincinnati, nonstop 

(d) Indianapolis-Charleston, W. Va., nonstop 
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(e) Indianapolis-Charlotte, nonstop 

(f) Cincinnati-Charlotte, nonstop 

(g) Cincinnati-Jacksonville, nonstop 

(h) Cincinnati-Miami, nonstop 

(i) Dayton-Chicago, nonstop 

(j) Dayton-Charleston, W. Va., nonstop 

(k) Dayton-Charlotte, nonstop 

(l) Dayton-Jacksonville, nonstop 

(m) Dayton-Miami, nonstop 

545 In the interest of expeditious consideration of Part 4 of Easterns 
application above, Eastern agreed at the Prehearing Conference, and 
hereby reiterates, its statement made to this effect: 

Pursuant to this portion of Easterns application, Eastern will not 
propose to operate nonstop service between Chicago, on the one hand, 
and Roanoke, Winston-Salem or Greensboro/High Point, on the other 
hand, nor will Eastern propose through-plane service between Chicago 
and Roanoke, Winston-Salem, Greensboro/High Point, nor will Eastern 
propose service between Cincinnati and Roanoke, Winston-Salem or 
Greensboro/High Point. This limitation of Easterns application under 
Docket 2396 is solely for the purpose of confining the scope thereof so as 
to assure speedy disposition. If the case is expanded, however, such as 
by inclusion of applications of Piedmont herein, Eastern requests con¬ 
solidated hearing with any such Piedmont application on Eastern’s long 
standing application under Docket 4090, for consolidation of routes, so 
as to make possible direct, through-plane, and nonstop service between 
Greensboro/High Point, Winston-Salem and Roanoke, on the one hand, 
and Chicago, on the other hand. 

Eastern’s application under Docket 2396 is, of course, the lead 
application in any proposed consolidated case and should therefore set 
the scope of the consolidated proceeding. Any applications of other 
carriers consolidated for concurrent consideration with Eastern’s appli¬ 
cation under Docket 2396 should be confined as nearly as possible to the 
new service proposed by Eastern under its application. 
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546 At the Prehearing Conference, Eastern pointed out that the "Ash- 
backer doctrine" would probably require consolidated hearing on the 
United application under Docket 7269, insofar as that application pro¬ 
posed services identical to Eastern between Chicago and Cincinnati non¬ 
stop, between Cincinnati and Miami nonstop, and between Cincinnati and 
Jacksonville nonstop. No other part of the United application should be 
considered with the Eastern application. Furthermore, in order to 
avoid expanding the scope of the Eastern application. United's applica¬ 
tion, as consolidated, should be restricted so as to prohibit United from 
providing any through-plane service, or carrying any through passengers, 
between Miami, Jacksonville or Cincinnati, on the one hand, and points 
west of Chicago on United's Route 6, on the other hand. If not so re¬ 
stricted, then Eastern's application under Docket 7269, in which Eastern 
proposes service between Miami and Jacksonville, on the one hand, and 
points west of Chicago on United's Route 1, on the other hand, and should 
be heard at the same time. 

The foregoing example relating to United is given for illustrative 
purposes, and the principles recited above with respect to confinement 
in this proceeding of the consolidated portions of United's application are 
equally applicable to the applications of other parties for which requests 
for consolidation have been made in this proceeding. 

At the Prehearing Conference, counsel for Eastern made certain 
clarifying remarks with respect to the general clauses of its amended 
application under Docket 2396. Eastern repeats and reaffirms that, for 
the purposes of formulating the scope of this proceeding, the general 
clauses of its application should be considered stricken and Eastern re- 

547 quests only the new authority set forth in Paragraph 4 of Amend¬ 
ment No. 3 to said application. The Examiner has ruled that all parties 
will be given the right to file new applications; for concurrent considera¬ 
tion, after the Board's Order of Consolidation, if any Order of Consolida¬ 
tion should expand the scope of this proceeding. Eastern will assert that 
right in case the Order of Consolidation expands the proceeding and there¬ 
fore the general clauses and Amendment No. 3 need not be considered 
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in defining the scope of this case. 

In view of this formal statement of position with respect to East¬ 
erns application, it does not appear that formal amendment of Docket 
2396 is necessary. Therefore, no amendment is being filed in accord¬ 
ance with the suggestions, and requests, made at the Prehearing Con¬ 
ference. 

n. 

STATEMENT OF POSITION WITH RESPECT TO 
ANY CONSOLIDATED PROCEEDING 

It should be noted at the outset that Prehearing Conference was 
noticed only on the Eastern application under Docket 2396. Therefore, 
if other applications are to be considered herein, the interested persons 
must have the opportunity, under the Board r s rules and applicable law, 
to present applications for concurrent consideration with such other 
applications. 

Since it is impossible, at this procedural point, to determine just 
what other applications might be mentioned for consolidated considera¬ 
tion, Eastern is not able at this time to present extensively all the new 
services which it might desire to have consolidated in connection with 
the applications of other carriers which have been suggested for consoli- 
548 dated hearing. However, Eastern has reviewed the situation as 

carefully as possible and makes the following contingent requests for 
consolidated hearing: 

If this proceeding is extended beyond the scope of Easterns appli¬ 
cation, Eastern hereby requests consolidation into this proceeding of all 
or any appropriate parts of the following applications as might be required 
by the " Ashbacker doctrine" and/or by sound exercise of the Board 1 s 
discretion: 

(1) Eastern's application under Docket 7286, in which Eastern 
requests an extension of Route 10 from the present intermediate point 
Louisville, to the terminal point Buffalo, via Cincinnati, Dayton, Col¬ 
umbus, Toledo and Detroit, and from the present intermediate point 
Birmingham to the terminal point San Antonio via Montgomery, Mobile, 
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New Orleans and Houston. 

The above-described application is mutually exclusive, at least in 
part, with applications of Allegheny, Dockets 7245 and 7248, Lake 
Central, Docket 7208, and the Delta-C&S application under Docket 6995. 

(2) Eastern's application under Docket 7287, under which Eastern 
proposes a new segment of Route 10 between Miami and Minneapolis/ 

St. Paul via Tampa, Atlanta, Cleveland, Detroit and other intermediate 
points and between Miami and Buffalo via Tampa, Atlanta, Charleston, 
Pittsburgh and other intermediate points. 

This application is mutually exclusive, at least in part, with the 
applications of Capital under Docket 6889 and Northwest under Dockets 
7239 and 7242. Further, if Capital's application under Docket 6889 and/for 
Northwest's applications under Dockets 7239 or 7242 and/or Delta-C&S's 
549 application under Docket 3987 are consolidated herein. Eastern 

requests the consolidation of its mutually exclusive application under 
Docket 3207 under which it proposes the extension of Route 10 from 
Chicago to Minneapolis/St. Paul via Milwaukee and Rochester. 

(3) Eastern's application under Docket 7288 for a route between 
New York and Chicago via Pittsburgh, Columbus, Dayton, Cincinnati 
and Indianapolis, a route between Washington/Baltimore and Chicago via 
the same points just named and a route between Washington/Baltimore 
and Chicago via Cleveland and Detroit. 

The above application is mutually exclusive, at least in part, with 
the applications of Capital under Docket 6889 and National under Docket 
6994. 

(4) Eastern's application under Docket 7289 for a new route between 
New Orleans, Jackson, Memphis, and between Houston, Beaumont/Port 
Arthur-Shreveport-Little Rock-Memphis and, beyond Memphis, to Nash¬ 
ville, Evansville, Louisville, Indianapolis and, beyond Indianapolis, to 
Chicago and, beyond Indianapolis, to Ft. Wayne, Toledo and Detroit. 

This application is mutually exclusive, at least in part, with Delta- 
C&S's application under Docket 6995. 

(5) Eastern's application under Docket 7290 for a new route, or 
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amendment of an existing route, authorizing service between Miami, 
Tampa, Jacksonville, Brunswick, Savannah, Augusta, Macon-Atlanta, 
Birmingham, Chattanooga, Knoxville, Nashville, Lexington, Louisville, 
Cincinnati, Indianapolis and Chicago, and from Charleston, S. C. to 
Chicago via Columbia, Augusta, Greenville, Spartanburg and Knoxville, 
thence via the intermediate points above named to Chicago. Also between 

550 Miami, the foregoing intermediate points to Cincinnati, thence to 
Columbus, Cleveland, Detroit, Milwaukee, Rochester and Minneapolis/ 
St. Paul and between Charleston, S. C. and Cincinnati, and thence to 
Minneapolis/St. Paul via the same intermediate points. 

The foregoing application is mutually exclusive with Delta-C&S’s 
application under Docket 7225. 

(6) Easterns application under Docket 7291, under which Eastern 
proposes an extension of Route 10 from Louisville to Buffalo via Cincin¬ 
nati, Dayton, Columbus, Akron/Canton and Cleveland, and from Birming¬ 
ham to San Antonio via Montgomery, Mobile, New Orleans and Houston. 

This application is mutually exclusive, at least in part, with 
Mohawk’s application under Docket 7111 and Delta-C&S’s applications 
under Dockets 6995 and 7290. 

(7) Eastern’s application under Docket 7292 for extension of the 
Miami-Tampa-Pittsburgh-Cleve land-Detroit segment of Eastern’s Route 
6, beyond Detroit to Chicago, Milwaukee, Madison, Rochester, Minne¬ 
apolis/St. Paul, Billings, Spokane, Portland and Seattle. 

This application is mutually exclusive with Northwest’s applications 
under Dockets 7239 and 7242. 

(8) Eastern’s application under Docket 7293, under which Eastern 
proposes an extension of Route 10 from the present terminal point 
Chicago to Seattle, via Milwaukee, Madison, Rochester, Minneapolis/St. 
Paul, Billings, Spokane and Portland. 

This application also is mutually exclusive with Northwest’s appli¬ 
cations under Dockets 7239 and 7242. 

551 (9) Eastern’s application under Docket 7294 for an extension of 
Route 10 from St. Louis to Kansas City, Wichita, Amarillo, Albuquerque, 
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Phoenix, Las Vegas, Los Angeles, Fresno, Oakland and San Francisco, 
and from Chicago to Kansas City and the above named points. 

This application is mutually exclusive with TWA*s application under 
Docket 7268. 

(10) Easterns application under Docket 7295 for extension of Route 
10 from Chicago to Milwaukee, Des Moines, Omaha, Denver, Cheyenne, 
Salt Lake City, Boise, Spokane, Portland and Seattle, and from Chicago 
to Denver via the above named points and from Denver to Las Vegas, Los 
Angeles and San Diego, and from Denver to Los Angeles, San Francisco, 
Oakland, Sacramento, Reno, Medford, Portland and Seattle, and beyond 
Denver to Salt Lake City, Reno, Oakland and San Francisco. 

This application is mutually exclusive with United*s application 
under Docket 7269. 

Eastern does not believe that its application under Docket 2396, as 
amended, should be allowed to become expanded into a proceeding of the 
scope of the above applications of Eastern and the other carriers with 
which Easterns application are mutually exclusive. However, it is clear 
that if any of the applications of the other carriers named above are in¬ 
volved for hearing with Eastern*s application under Docket 2396, as 
amended, the Eastern application named above corresponding to such ap¬ 
plication of another carrier should likewise be consolidated for concur¬ 
rent hearing. 

This motion is addressed to the Examiner and/or the Board, as may 
be appropriate under the Board’s Rules of Practice. 

552 WHEREFORE, Eastern prays that the Examiner and/or the Board 
grant Eastern relief as hereinabove requested and grant such other further 
and different relief as to the Examiner and/or the Board may appear 
appropriate. 

Respectfully submitted, 

GAMBRELL, HARLAN, BARWICK, 
RUSSELL & SMITH 

Attorneys for Eastern Air Lines, Inc. 
By Harold L. Russell 


(CERTIFICATE OF SERVICE) 
July 8, 1955 
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732 BEFORE THE CIVIL AERONAUTICS BOARD 


In the matter of ) 

EASTERN AIR LINES, INC. ) Docket 

2396 et 

and other applicants for certificates ) — 

or amendments to certificates of public ) 

convenience and necessity, known as the ) 


GREAT LAKES-SOUTHEAST SERVICE CASE ) 


MOTIONS OF EASTERN AIR LINES, INC. 


Comes now Eastern Air Lines, Inc. ("Eastern") and moves that 
the Board (1) confine the scope of this proceeding to the issues raised by 
Eastern 1 s application in Docket 2396; (2) define the scope of the above- 
styled proceeding so as to keep it within reasonable bounds and prohibit 
services between points outside the general area contemplated in Order 
E-9734, dated November 10, 1955, and points within such area; (3) con¬ 
solidate for hearing additional applications or portions of applications of 
Eastern hereinafter described; and (4) consolidate into this proceeding 
Docket 7378 which is an investigation into the possible transfer of the 
Detroit-Cincinnati portion of TWA T s Route 2 to another carrier. 

In support of its motions, Eastern shows the Board as follows: 

1 . 

Eastern's application under Docket 2396 originally was filed on 
June 21, 1946. 

When it finally reached the top of the Board's calendar nine and one 
half years after it was filed, Eastern amended that application so as to 
eliminate therefrom many proposed services, on which hearing only 
would have complicated and delayed further the disposition of Eastern's 
application. 

733 Eastern looked forward after nine and one half years to the Board's 
fulfilling its statutory obligations under Section 401 (c) of the Civil Aer¬ 
onautics Act to dispose of Eastern's application "as speedily as possible". 

Up to now, however, Board action has only delayed consideration of 
Eastern's application. It has taken five months for the Board to issue its 
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first order of consolidation, and there will be other orders. Farther 
and greater delay is threatened by the fact that the Board would not con¬ 
fine the case to the scope of a hearing on the issues raised in Eastern's 
application, but would convert Eastern's application for a few simple 
new services into a major area proceeding involving new service through¬ 
out the United States and more particularly in the area which the Board 
has described as the Great Lakes-Southeast area. The Board's Order 
E-9734 would consolidate for hearing with Eastern's application 35 appli¬ 
cations of 10 carriers. More requests for consolidation are contemplated 
by the terms of the Board's Order, and consolidation of further applica¬ 
tions might therefore be expected. 

Fundamentally, Eastern's application as amended proposed a very 
simple implementation of Eastern's existing system consisting primarily 
of the closing of the gap between Washington and Pittsburgh on Eastern's 
Route 6 and the addition of Buffalo to that segment of Eastern's operations, 
competitive Washington and Chicago service for Dayton and Columbus, 
the addition of Dayton and Cincinnati to Eastern's existing Chicago-Florida 
services and the removal of compulsory stops which now impede, and 
make circuitous, Eastern's services between Chicago and the Piedmont 
area. The Board's Order of Consolidation would transform the simple 
case which will be involved in a hearing on Eastern's application into what 
would be by far the largest and most complex route proceeding in the 
Board's history. The geography of the case would be spread from Seattle 
to Miami, from San Francisco to Miami, from Los Angeles to Miami, 
from Detroit to Houston and from Minneapolis to Miami. Eastern recog¬ 
nizes the power of the Board, in appropriate situations, to activate new 
route proceedings of overwhelming portions. On the other hand, however, 
734 and applicant which has patiently waited for nine and one half years 

for a hearing on its application need not apologize for invoking its rights 
under Section 401 of the Act which requires the Board to dispose of its 
application "as speedily as possible". Eastern therefore sincerely sub¬ 
mits to the Board that the ends of justice and the proper recognition of 
public interest and private right can best be served by limiting the pro- 
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ceeding on Eastern’s application under Docket 2396 to the very simple 
issues raised by that application. 

Eastern submits to the Board that its action herein on Eastern’s 
application is not consistent with the Board’s statutory duty to dispose 
of Eastern’s application as speedily as possible . Eastern therefore 
reiterates its request made in its Statement of Position With Respect to 
the Scope of Docket 2396, dated July 8, 1955, and moves the Board to 
reconsider Order E-9734 and consolidate for hearing with Eastern’s ap¬ 
plication in Docket 2396 only such applications as would not expand the 
scope and delay disposition of the proceeding as defined in Eastern’s 
application. 

2 . 

As an alternative to confining the issues strictly to those raised by 
Eastern’s application under Docket 2396, Eastern respectfully requests 
the Board to proceed to hearing on Eastern’s application in Docket 2396 
alone, without consolidated consideration of any other application. By 
proceeding in that manner, the Board could expeditiously dispose of 
Eastern’s application as required by law. 

The Board could permit any carrier claiming an interest in the 
subject matter of Eastern’s application to intervene and represent its in¬ 
terests, whether such interests arise out of existing routes or proposed 
routes. If the interest grows out of a proposed route, the intervening 
carrier could make its claims as to mutual exclusivity of its pending ap¬ 
plication and that of Eastern which has finally been reached for hearing. 

If mutual exclusivity were then proved, as a matter of fact, Eastern would 
expect the Board to defer final action on Eastern’s application until such 
time as the application of the intervening carrier might be reached for 

i 

consideration on the Board’s calendar. 

735 In case the Board should not grant the requests for relief in the first 

two sections of this document, Eastern makes alternative requests for 
relief hereinafter. However, those alternative requests are made without 
prejudice to Eastern’s right to seek court review of the Board’s action 
herein in case such action should not give proper recognition to Eastern’s 
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statutory right to have its application under Docket 2396 disposed of "as 
speedily as possible". 

3. 

Eastern has filed concurrently with this document an Amendment 
No. 4 to its application in Docket 2396. If this proceeding is not confined 
to the issues raised by Eastern's application in Docket 2396 as amended 
by Amendment No. 3, then Eastern asks consolidation for concurrent 
hearing in this proceeding of its application in Docket 2396 as further 
amended by Amendment No. 4. 

4. 

As presently constituted, there is no prohibition in this proceeding 
against the provision of new through-plane services, and new through 
services by connections, between points outside the Great Lakes-Southeast 
area and points within that area. 

The Board has made it perfectly apparent that it intends in this 
proceeding only to consider proposed new services "in the general area 
between Chicago, Ill., Detroit, Mich, and Buffalo, N. Y., on the one 
hand, and Atlanta, Ga., Jacksonville and Miami, Fla., on the other hand". 

The Board stated (Order, p. 6) that "the consolidation of issues 
involving nonstop service between cities outside of the area to be con¬ 
sidered herein, on the one hand, and new cities proposed to be served 
within the area, on the other hand, would unduly broaden the case and 
render it unmanageable from a procedural standpoint". The Board there¬ 
after stated that "any new authorizations resulting from the proceeding 
will carry a restriction prohibiting such nonstop service”. 

While the Board's intention is clear that this proceeding should be 
confined to manageable proportions, and that issues of proposed new 
service beyond the Great Lakes-Southeast area should not be involved, 

736 the Board has not imposed appropriate safeguards to insure that the 
issues in this proceeding will be confined to services in the area under 
consideration. 

The only way in which the Board may properly, effectively and 
legally confine the issues in this case to the area which the Board 
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apparently desires to consider is by conditioning any new authorizations 
resulting from the proceeding upon a prohibition against rendering any 
through-plane service , or carrying any through traffic , between new 
points within the area under consideration, on the one hand, and points 
beyond the area under consideration, on the other hand. 

If the Board does not so restrict the scope of this proceeding, as 
hereinabove shown, there will inevitably be involved in this proceeding 
issues of service to and from points far beyond the area under consider¬ 
ation. 

For example, Northwest proposes in Docket 7242 to provide service 
between Chicago and Miami via Atlanta and Tampa. Northwest presently 
is authorized to provide service between Seattle and Chicago, Minneapolis/ 
St. Paul and Chicago and Milwaukee and Chicago. If Northwest were 
restricted only against the provision of nonstop service between Seattle- 
Minneapolis/St. Paul and Milwaukee, on the one hand, and Atlanta, 

Tampa and Miami, on the other hand, there would still be involved in 
this proceeding the issue of new one-plane , one-carrier , service between 
those points. In the case of Minneapolis/St. Paul-Miami, one-carrier, 
one-plane service would be involved which would be equal to the best 
one-plane service presently provided by Northwest and Eastern in their 
interchange between Minneapolis/St. Paul and Miami. 

In its application in Docket 7293, Eastern proposes one-plane, 
one-carrier, one-stop service between Seattle, Minneapolis/St. Paul 
and Milwaukee, on the one hand, and Atlanta, Tampa and Miami, on the 
other hand. Easterns application, therefore, clearly is mutually ex¬ 
clusive with the application of Northwest in Docket 7242, and unless that 
Northwest application is appropriately restricted Eastern’s application 
must be concurrently and comparatively considered and decided by the 
Board. 

737 Northwest’s application in Docket 7239, unless appropriately re¬ 
stricted, likewise is mutually exclusive with Eastern’s application in 
Docket 7292, as originally constituted. 

Similarly, in the case of the proposed extension of the routes of 
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TWA in Docket 7268 and United in Docket 7269, Eastern is entitled to 
concurrent and comparative consideration of its applications in Dockets 
7294 and 7295, respectively, in which Eastern proposes service between 
such points as Atlanta, Tampa and Miami, on the one hand, and points 
west of Chicago on the routes of TWA and United, on the other hand. 

By the same token, unless the Board imposes appropriate restric¬ 
tions on Capital's applications in Docket 6889, Capital would be able to 
propose through-plane service and the carriage of through traffic between 
Minneapolis/St. Paul and Milwaukee, on the one hand, and Florida points, 
on the other hand, and Eastern will be entitled to concurrent and com¬ 
parative consideration with Capital's application of Eastern's applications 
in Dockets 7287, 7500, 7292 and 7505. 

Further, with respect to Capital, a restriction should be imposed 
prohibiting any one-plane service or carriage of through traffic between 
New York and Philadelphia, on the one hand, and Florida points, on the 
other hand, which otherwise would be possible via Pittsburgh or Charles¬ 
ton pursuant to Capital's application in Docket 6889. New York/ 
Philadelphia-Florida service is already involved in the New York-Florida 
Case , Docket 3051, et al., which is pending before the Board, and Capi¬ 
tal should not be allowed to re-try such issues in this case. If such a 
restriction is not imposed, then Eastern's proposal in Docket 7500 for a 
New York-Pittsburgh route must be reinstated in Docket 7287 and Docket 

7287 as then so constituted must be consolidated herein so that Eastern 
may have its New York-Florida via Pittsburgh or Charleston proposal 
heard concurrently with Capital's. 

738 In the same way, Capital's application under Docket 6889 should be 

limited against any through service of any kind between New York (and 
any other points east of Pittsburgh), on the one hand, and Cincinnati, 
Indianapolis, Columbus, Dayton, Ft. Wayne and South Bend, on the other 
hand. In the alternative, that portion of Eastern's application in Docket 

7288 which was severed and assigned Docket 7501 should be reinstated 

in Docket 7288 and Docket 7288 as thus constituted should be consolidated 
herein. 
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Eastern agrees with the Board that this proceeding should be con¬ 
fined to manageable proportions. Eastern cannot agree, however, that 
as presently restricted the proceeding is so confined, nor can Eastern 
agree that the Board is not legally required to hear in this proceeding the 
applications of Eastern mentioned above if the Board does not restrict 
the issues in this case so as to prohibit the provision of through-plane 
service, or the carriage of through traffic, between points within the 
Great Lakes-Southeast area, on the one hand, and points outside of that 
area, on the other hand. 

Eastern therefore moves the Board either to restrict the scope of 
the proceeding as set forth above or, in the alternative, to consolidate 
into this proceeding Eastern’s applications in Dockets 7288, 7292, 7293, 
7501 and 7505 (mutually exclusive with Northwest’s and Capital’s appli¬ 
cations), 7294 (mutually exclusive with TWA’s application), and 7295 
(mutually exclusive with United’s application). 

739 Again, if the issues are not confined to those under Docket 2396 
as set out in Sections 1 and 2 of this document, and irrespective of the 
matter of confining the issues in this proceeding so as to preclude 
through-plane service, or the carriage of through traffic, between any 
points within the Great Lakes-Southeast area and points outside that 
area, the Board should expand the scope of this proceeding to include 
proposed new service between Minneapolis/St. Paul, Rochester and 
Milwaukee, on the one hand, and points in the Southeast involved in this 
proceeding, on the other hand. 

The Minneapolis/St. Paul-Rochester-Milwaukee area clearly is 
as much a part of the Great Lakes area, in the accepted conception of 
that term, as is the Buffalo-Erie area which is involved in this proceed¬ 
ing. North-south service is the type of service primarily involved in the 
proceeding as presently constituted. That is the same type service that 
is involved in the various proposals of Eastern and other carriers to 
operate between Minneapolis/St. Paul, Rochester and Milwaukee, on the 
one hand, and points in the Southeast, on the other hand. Thus, with the 
same type of service and the same general area involved in the proceeding, 
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as it would be constituted under Order E-9734, and in the proposals to 
serve Minneapolis/St. Paul, Rochester and Milwaukee, it would be alto- 
gether appropriate that proposed new services to those cities should be 
considered at the same time as proposed new north-south services to 
Chicago, Detroit, Cleveland, Buffalo, and other Great Lakes cities. 

Eastern therefore moves that its application in Docket 3207, 
together with the Detroit-Milwaukee-Minneapolis/St. Paul portion of 
Docket 7500 (severed from Easterns application in Docket 7287), the 
Detroit-Milwaukee-Rochester-Minneapolis/St. Paul portion of Docket 
7503 (severed from Eastern's application in Docket 7290), the Detroit- 
Chicago-Milwaukee-Madison-Rochester-Minneapolis/St. Paul portion 
of Docket 7505 (severed from Eastern's application in Docket 7292) and 
the extension of Route 10, Chicago-Milwaukee-Madison-Rochester- 
Minneapolis/St. Paul portion of Eastern's Docket 7293, be consolidated 
in this proceeding. 

740 If the case should not be confined to the issues of Docket 2396, 

then the issue of Eastern's proposed service to Knoxville has been erro¬ 
neously excluded from this proceeding by Order E-9734. Knoxville 
plainly is well to the east of a line between Atlanta and Louisville, two 
of the border points selected by the Board to define the boundaries of the 
area involved in this proceeding, and the issue of service in the Knoxville 
area certainly is germane to the issues already included in this proceeding. 

The issues of new service between Knoxville and Chicago, Knoxville 
and Louisville and Knoxville and Indianapolis would be in this proceeding 
as a result of the Board's consolidation of Capital's application in Docket 
7266. The issue of new service between Knoxville and Detroit, Knoxville 
and Columbus and Knoxville and Cleveland is involved in this proceeding 
as a result of the Board's consolidation of Delta's application in Docket 
6995. Eastern therefore is entitled as a matter of law to hearing and 
decision concurrently and comparatively with Capital's and Delta's appli¬ 
cations of Eastern's application in Docket 7290, as originally constituted, 
involving service between Knoxville and the cities above named, as well 
as other cities served or proposed to be served by Capital and Delta. 
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Thus, the Board erroneously severed from Eastern’s application 
in Docket 7290 and assigned to Docket 7503 Eastern’s proposal for author¬ 
ity to provide, in conjunction with other proposed services, service be¬ 
tween Atlanta and Lexington/Frankfort via Chattanooga and Knoxville, 
and between Spartanburg and Lexington/Frankfort via Knoxville. 

Eastern therefore moves the Board to re-instate the foregoing 
portions of Docket 7503 into Docket 7290 and consolidate Docket 7290 as 
thus constituted into this proceeding. 

7. 

The cities on Delta’s Route 8 along the Mississippi Valley are 
located in the Southeast, and the scope of this proceeding, if not restrict¬ 
ed to the issues raised by Eastern’s application under Docket 2396, should 
be expanded to include the issues of proposed new services between the 
Great Lakes area and those cities. 

741 In that event, this proceeding should not be confined merely to the 

proposed duplication, triplication and quadruplication of Eastern’s Routes 
6 and 10, but should also include proposals for service to southeastern 
cities served by Delta on Route 8. 

If the Board’s Order E-9734 should stand, the proceeding would 
already be so broad in scope that its expansion to include the issue of 
service between Chicago and Detroit, on the one hand, and New Orleans 
and Houston, on the other hand, via Delta’s intermediate points, would 
neither unduly broaden the scope of the proceeding nor delay its disposi¬ 
tion. 

Actually, the proceeding already involves the issue of service 
between Cincinnati, Dayton, Columbus, Pittsburgh, Youngstown, Cleve¬ 
land, Erie and Buffalo, on the one hand, and all points on Delta’s Route 
8 south of Indianapolis, on the other hand, by virtue of the consolidation 
of Delta’s application in Docket 6995. Similarly, service between 
Memphis, on the one hand, and Chicago, Louisville and Indianapolis, on 
the other hand, is included by virtue of the consolidation of Capital’s 
application in Docket 7266 to extend Route 51 from Knoxville to Chicago 
via Louisville and Indianapolis. It should also be noted that American’s 



131 

application under Docket 6827, for extension of Route 4 from Cincinnati 
to Detroit, would be consolidated herein by Board Order E-9734 and 
would make possible, in conjunction with the route granted American in 
the Southwest-Northeast Service Case , Docket 2355 et al., service be¬ 
tween Detroit and Houston. Clearly, Eastern is entitled to concurrent 
consideration with those applications of Eastern's application in Docket 
7289 as originally constituted. 

Delta has a monopoly between Chicago and New Orleans. Delta 
has a monopoly between St. Louis and New Orleans. Delta has a mon¬ 
opoly between St. Louis and Houston. Delta has a monopoly between 
Memphis and Houston. Delta has a monopoly between Detroit and New 
Orleans. Delta has a monopoly between Detroit and Houston. Delta has 
monopolies between Detroit and Indianapolis, between Detroit and Memphis, 
between Chicago and Memphis, and on other important segments of Route 8. 

The above-named Delta monopolies are the richest monopolies ex¬ 
isting in the Nation's air transportation system for which the Board has 
never considered the authorization of a competitive service. It would be 
742 incredible for the Board, if it expands the scope of this proceeding 

as indicated by Order E-9734, to refuse to consider the authorization of 
competitive service for the tremendously rich Delta Route 8 monopolies. 
The Board has never reviewed the adequacy of air service in those rich 
Delta monopoly markets. In contrast, the Board has reviewed on several 
occasions the matter of Eastern's services between the Great lakes area 
and the Southeast and has authorized competitive services by Delta, by 
the Delta-TWA interchange, and by the Capital-National interchange. 

Eastern has filed concurrently with this document an application 
in Docket 7529 for a route mutually exclusive with that portion of the 
application of Delta in Docket 6995 which related to extension of Route 8 
from Indianapolis to Buffalo and which was consolidated into this proceed¬ 
ing pursuant to Order E-9734. 

Eastern therefore moves the Board to re-instate Docket 7502 into 
Docket 7289 and to consolidate Docket 7289 as thus constituted, and also 
to consolidate Docket 7529 into this proceeding, if the proceeding is not 
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confined to the issues raised under Docket 2396. 

8 . 

If the Board should not confine this case to the issues involved in 
Docket 2396, the Board should consolidate for hearing in this proceeding 
the investigation under Docket 7378 into the possible transfer of the 
Detroit-Cincinnati portion of TWA's Route 2 to another carrier. 

Delta is an active proponent of the transfer of the TWA route be¬ 
tween Detroit and Cincinnati to Delta. Such a possible transfer involves 
primarily new service by Delta between Detroit, Toledo, Columbus and 
Dayton, on the one hand, and Atlanta, Jacksonville, Miami and other 
southeastern cities, on the other hand. The issues of those new services 
also are primary issues to be considered in this proceeding. The con¬ 
siderations applicable to some Delta extension to Detroit from Cincin¬ 
nati are substantially the same whether the extension would be by the 
TWA route transfer or by new route awards pursuant to Delta’s applica¬ 
tions in Dockets 6995, 7224 and 7298 which have been consolidated herein. 

Delta should not be allowed to attempt to enter the Detroit-Southeast 
market through the back door in a route transfer case while at the same 
743 time it attempted to enter that market through new route applica¬ 

tions in this proceeding designed to determine the need for new service 
between Detroit and the Southeast. 

TWA has not indicated any unwillingness to continue to operate the 
Cincinnati-Detroit portion of Route 2 for an indefinite period. Though 
TWA offered to give up the route if it received certain route awards in 
the New York-Chicago Case , Docket 986 et al., TWA did not express an 
unwillingness to continue to provide service authority in effect. 

Thus there is no need for undue haste in deciding the TWA Route 
Transfer Case which would require that case to be considered separately 
from the instant proceeding in which service between Detroit, Toledo, 
Columbus, Dayton and the Southeast is one of the principal issues. 

Eastern therefore moves the Board to consolidate the investigation 
under Docket 7378 into this proceeding, if the issues in this case are not 
confined to those raised under Docket 2396. 
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WHEREFORE, Eastern prays that its motions be granted and that 
the Board grant such other, further and different relief as may be re¬ 
quired by law and by the public convenience and necessity. 

Respectfully submitted, 

GAMBRELL, HARLAN, RUSSELL, 
MOYE & RICHARDSON 

Attorneys for Eastern Air Lines, Inc. 

By: /s/ Harold L. Russell 

E. Smythe Gambrell 
Harold L. Russell 
G. Wesley Channell 

Of Counsel 

New York, New York 

November 30, 1955 

744 (CERTIFICATE OF SERVICE) 

November 30, 1955 


Order No. E-9734 

689 UNITED STATES OF AMERICA 

CIVIL AERONAUTICS BOARD 
WASHINGTON, D.C. 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 

D. C. on the 10th day of November, 1955 


In the matter of ) 

EASTERN AIR LINES, INC., ) Docket No. 

and other applicants for certificates ) ^ 3 ^$ et al. 

or amendments to certificates of public ) 

convenience and necessity, known as the ) 


GREAT LAKES-SOUTHEAST SERVICE CASE ) 

ORDER 

There having been reached for hearing on the Board's Docket the 
application of Eastern Air Lines, Inc., in Docket No. 2396 which pro¬ 
poses several extensions and modifications of that carrier's routes Nos. 
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6 and 47 in the general area between Chicago, Ill., Detroit, Mich., and 
Buffalo, N. Y., on the one hand, and Atlanta, Ga., Jacksonville and 
Miami, Fla., on the other hand; and 

Eastern having also moved that its proposal be heard in four sep¬ 
arate but consecutive proceedings which would involve issues limited to 
particular services Eastern proposes to render in its over-all applica¬ 
tion; and 

Motions having been filed by American Airlines, Inc., Delta Air 
Lines, Inc., Northwest Airlines, Inc., and Piedmont Aviation, Inc., 
for the dismissal of Eastern's application in Docket No. 2396 or, in the 
alternative, that the said application be returned to the Board's Docket 
Section and assigned a new docket number for hearing at a future date; and 
690 The movants having assigned as grounds for their motions, inter 

alia, that Eastern's proposal at the time it was first noted for prehearing 
conference contemplated service limited for the most part to the Chicago- 
Washington area whereas Eastern immediately prior to the date of the 
prehearing conference filed an "Amendment No. 3" to its application 
which substantially enlarged the scope of the issues previously present 
by bringing into issue a number of proposed new nonstop services in¬ 
volving such points as Indianapolis, Ind., Cincinnati, Ohio and Buffalo, 

N. Y., on the one hand, and Charlotte, N. C., Jacksonville and Miami, 
Fla., on the other; and 

Capital Airlines, Inc., having orally moved for the consolidation 
of its application in Docket No. 6889 which proposes, among other things, 
an extension of that carrier's route No. 55 which would involve the ques¬ 
tion of service to and from points north or west of Chicago, such as 

9 

Milwaukee and Minneapolis/St. Paul, on the grounds that there should 
be considered in this proceeding the entire question of new or additional 
service between all cities in the Great Lakes area and Florida; and 

Capital having orally moved for the consolidation of its application 
in Docket No. 7142, which seeks an extension of that carrier's system 
operations to Toronto, Canada, on the grounds that inclusion of Toronto 
would not substantially expand the issues presently involved, and that 
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the question of service to Toronto is closely related to issues involving 
service between the Great Lakes area and Florida; and 

691 A number of applications of a local service nature having been 
filed by Allegheny Airlines, Inc., Lake Central Airlines, Inc., Mohawk 
Airlines, Inc., North Central Airlines, Inc., Piedmont Aviation, Inc., 
and Riddle Airlines, Inc., which carriers request the consolidation of 
their respective proposals in this proceeding on the ground that much of 
Eastern* s application in Docket No. 2396 would involve, in whole or in 
part, a substantial portion of the services now being rendered or proposed 
to be rendered by such applicants and which, if not heard in the consoli¬ 
dated proceeding, may well result in substantial diversion of revenues 
from the above named local service carriers; and 

Eastern, as well as practically all of the other trunkline operators, 
oppose the consolidation of local service applications on the ground that 
such proposals involve an entirely different type of service from that sought 
to be rendered by the trunkline carriers; and 

A number of additional applications having been filed by other car¬ 
riers for which consolidation is requested in whole or in part depending 
upon the scope of the area to be considered herein; and 

Eastern having filed an opposition to the consolidation of any appli¬ 
cation which proposes new service not comparable to the new services 
proposed by Eastern; and 

The said applicants oppose Easterns concept of the scope of the 
proceeding on the ground that no carrier should be permitted to M custom- 
tailor” a case so that there would be in issue only the identical points in¬ 
volved in the lead application and the said carriers urge that the issues 
should include the question of service to all cities within the particular 
area whether the area be a limited one or whether it be of a broad nature 

692 including the question of service between the Great Lakes and the 
Southeast; and 

Motions having been submitted to obviate the issue of through serv¬ 
ice from points north or west of Chicago by prohibiting through schedules 
between said points and new cities proposed to be served within the area 
involved; and 
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Motions having also been submitted to prohibit a re-hearing on pro¬ 
posals involving primarily east-west service between New York and Chi¬ 
cago such as were recently decided in the New York-Chicago Service Case , 
Docket No* 986, etaJL , Order No. E-9537 (decided September 1, 1955); 
and 

It appearing to the Board, that although Eastern* s "Amendment No. 

3 M did enlarge to some extent the issues present at the time the applica¬ 
tion was reached on the Board* s Docket for hearing the broadening of the 
proposal merely placed in issue, for the most part, questions relating to 
whether the public interest required various nonstop services in place of 
certain one-stop services which were inherent in Eastern’s original pro¬ 
posal, and the additional question of service between points now served by 
Eastern, on the one hand, and Buffalo on the other, which would not justify 
the dismissal of Eastern’s application or the re-assignment to it of a later 
docket number; and 

It further appearing to the Board, after giving full consideration to 
the arguments advanced by the various parties, that certain applications 
proposing additional air transportation service in a broad area between the 
Great Lakes and the Southeast bounded by the cities of Chicago, Ill., De- 
693 troit, Mich., and Buffalo, N. Y., on the north and Indianapolis, Ind., 

Louisville, Ky., and Atlanta, Ga., on the west, Washington, D. C., and 
Baltimore, Md. on the east and Tampa and Miami, Fla. on the south, 
can be advantageously and expeditiously determined in a single consolidated 
proceeding without any adverse effect upon the public interest and without 
prejudice to such further procedures with respect to each application as 
may be found necessary and appropriate; and 

It further appearing that Eastern’s suggestion with respect to divorcing 
its proposal into four parts for separate consecutive hearings thereon would 
not be feasible or practical in a consolidated proceeding involving a number 
of applications proposing similar but not identical services such as are 
proposed by Eastern; and 

It further appearing that requests for the consolidation of applications 
involving service between cities in the above stated area, on the one hand. 
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and Milwaukee and Minneapolis /St. Paul on the other, would unduly 
broaden the issues involved in the case; and 

It further appearing that under the Board's generally established 
policy there should not be consolidated herein proposals contemplating 
service to foreign points such as Toronto, Canada; and 

It further appearing that the consolidation of applications of a local 
service nature would not be in accord with the Board's policy of not co¬ 
mingling such proposals in a proceeding predominantly involving long- 
haul services and that the interests of any local service carrier which 
might possibly be adversely effected may be adequately protected by 

granting such carrier leave to intervene and, in any event the par¬ 
ties will be entitled, as in all proceedings where there exists overlapping 
applications, to urge the mutual exclusivity of their respective proposals; 
and 

It further appearing that in view of the large number of applications 
involving local service within the section of the country generally known 
as the Great Lakes area the Board will direct that a hearing involving such 
proposals be set down promptly; and 

It further appearing that the consolidation of issues involving non¬ 
stop service between cities outside of the area to be considered herein, 
on the one hand, and new cities proposed to be served within the area, 
on the other hand, would unduly broaden the case and render it unmanage- 
able from a procedural standpoint; hence, any new authorizations result¬ 
ing from the proceeding will carry a restriction prohibiting such nonstop 
service; and 

It further appearing that the entire question of new or additional 
service, primarily of an east-west nature between New York and Chicago, 
was the subject of extensive hearings in the New York-Chicago Service 
Case , supra , decision on which was only recently reached by the Board, 
and that it would not be appropriate procedure or in the public interest 
to again take evidence at this time with respect to such proposals; 

IT IS ORDERED: 

1. That the motions of American, Delta, Northwest and Piedmont 
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to dismiss Eastern's application in Docket No. 2396 or in the alternative 
to return said application to the Board's Docket Section for future hear¬ 
ing at a later date be denied; 

695 2. That there be consolidated for hearing with Eastern's application 

in Docket No. 2396 all pending proposals involving service in the area ex¬ 
tending from Chicago, Ill., Detroit, Mich., and Buffalo, N. Y., on the 
north, Indianapolis, Ind., Louisville, Ky., and Atlanta, Ga., on the west, 
Washington, D. C. and Baltimore, Md., on the east and Miami and Tampa, 
Fla., on the south; 

3. That the Chief Examiner set down for prompt hearing a proceed¬ 
ing involving local service applications in the general section known as 
Great Lakes area; 

4. That the proposals of Capital Airlines, Inc., in Docket No. 6889, 
except the following portions thereof: 

(a) extension of route No. 55 from Atlanta, Ga. to Miami, Fla., 
via Jacksonville, Tampa, and West Palm Beach, Fla., 

(b) extension of route No. 55 from Pittsburgh, Pa. to Detroit, 
Mich., via Youngstown, Akron, Cleveland, and Toledo, Ohio. 

(c) extension of route No. 55 from Pittsburgh, Pa . to Buffalo, 
N. Y., via Erie, Pa., 

(d) a new segment of route No. 14 beyond Pittsburgh, Pa. to 
Chicago, Ill., via Charleston, W. Va., Cincinnati, Ohio, and Indianapolis, 
Ind., 

(e) a new segment of route No. 14 beyond Pittsburgh, Pa. to 
Chicago, Ill., via Columbus, Dayton, Ohio; Fort Wayne and South Bend, 
Ind. be severed and assigned Docket No. 7493. 

5. That the application of Delta Air Lines, Inc., in Docket No. 

6995, except the following parts thereof which seeks, subject to a re¬ 
striction prohibiting service to both Cleveland, Ohio, and Pittsburgh, 

Pa. on the same flight: 

(a) amendment of route No. 8 from the present intermediate 

point Indianapolis, Ind., via Cincinnati, Dayton, and Columbus, Ohio, 

Pittsburgh, Pa., Youngstown and Cleveland, Ohio, Erie, Pa., to Buffalo, 
N. Y., and 
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(b) amendment of route No. 54 by the addition of Louisville, 

Ky. as an intermediate point between Lexington, Ky., and Cincinnati, 

Ohio; and the addition of Indianapolis, Ind. as an intermediate point be¬ 
tween Cincinnati, Ohio, and Chicago, ILL; and 

(c) amendment of Route No. 54 so as to extend said route from 
the present intermediate point Cincinnati, Ohio, to Detroit, Mich. , via 
Columbus and Cleveland, Ohio, be severed and assigned Docket No. 

7494. 

6. That the proposals of Delta Air Lines, Inc., in Docket No. 7224, 
as follows: 

(a) that portion which proposes service beyond Detroit, Mich , 
Milwaukee, Wis., Rochester, Minn, and the terminal point Minneapolis/ 

St. Paul, Minn. 

(b) that portion which proposes service beyond Detroit, Mich., 
Milwaukee, Wis., Rochester, Minn, and the terminal point Minneapolis/ 

St. Paul, Minn, and 

(c) that portion which proposes sendee beyond Detroit, Mich. 
Milwaukee, Wis., Rochester, Minn, and the terminal point Minneapolis/ 

St. Paul, Minn, be severed and assigned Docket No. 7495. 

7. That the proposals of Delta Air Lines, Inc., in Docket No. 7225, 
as follows: 

(a) inclusion of Birmingham as an intermediate point between 
Atlanta, Ga. and Chattanooga, Tenn. and 

(b) inclusion of Nashville as an intermediate point between Knox- 
ville and Lexington be severed and assigned Docket No. 7496. 

8. That the proposals of Delta Air Lines, Inc. in Docket No. 7270, 
except that portion which seeks a new segment of route No. 54 as follows: 
beyond the intermediate point Cincinnati, Ohio, via Dayton, Columbus, 

Ohio, Pittsburgh, Pa., Youngstown, Cleveland, Ohio, Erie, Ru to 
Buffalo, N. Y. be serverd and assigned Docket No. 7497. 

9. That the proposals of Delta Air Lines, Inc., in Docket No. 

7271, except that portion which seeks an amendment of route No. 54 so 

as to provide service beyond Atlanta, Ga. to Detroit, Mich., via Pittsburgh, 
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Pa. and Cleveland, Ohio, be severed and assigned Docket No. 7498. 

10. That the proposals of Eastern Air Lines, Inc., in Docket No. 
7286, except that portion thereof which seeks an amendment of route No. 

10 by adding a new segment from the intermediate point Louisville, Ky. 
to the terminal point Buffalo, N. Y., via Cincinnati, Dayton, Columbus, 
and Toledo, Ohio, and Detroit, Mich., be severed and assigned Docket 
No. 7499. 

11. That those portions of the application of Eastern Air Lines, 

Inc., in Docket No. 7287 which seeks an amendment of route No. 10 so 
as to provide service: 

(a) beyond Pittsburgh, Pa. to New York, N. Y. / Newark, N. J. 

and 

(b) between Detroit, Mich., Milwaukee, Wis., and Minneapolis/ 
St. Paul, Minn, be severed and assigned Docket No. 7500. 

12. That that portion of the application of Eastern Air Lines, Inc., 
in Docket No. 7288, which seeks a new certificate or amendment of one 
or more existing certificates so as to provide service between New York, 

N. Y. /Newark, N. J., and Pittsburgh, Pa., be severed and assigned 
Docket No. 7501. 

13. That those portions of the application of Eastern Air Lines, Inc., 
in Docket No. 7289, which seek a new certificate or amendment of one or 
more existing certificates so as to authorize service between: 

(a) New Orleans, La. and Louisville, Ky., via Jackson, Miss., 
Memphis and Nashville, Tenn., and Evansville, Ind., and 

(b) Houston, Tex. and Louisville, Ky., via Beaumont-Port 
Arthur, Tex., Shreveport, La., Little Rock, Ark., Memphis and Nash¬ 
ville, Tenn., and Evansville, Ind., be severed and assigned Docket No. 
7502. 

14. That those portions of the application of Eastern Air Lines, 

Inc. in Docket No. 7290, which seek a new certificate or amendment of 
one or more existing certificates so as to authorize service between. 

(a) Atlanta, Ga. and Lexington/Frankfort, Ky., via Birmingham, 
Ala., Chattanooga, Knoxville, and Nashville, Tenn., and 
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(b) Spartanburg, S. C., and Lexington/Frankfort, Ky., via Knox¬ 
ville and Nasvhille, Tenn., and 

(c) Detroit/ Mich, and Minneapolis/St. Paul, Minn., via Mil¬ 
waukee, Wis. and Rochester, Minn., be severed and assigned Docket No. 
7503. 

15. That that portion of the application of Eastern Air Lines, Inc., 
in Docket No. 7291, which seeks an amendment of route No. 10 so as to 
add a new segment extending from Birmingham, Ala. to San Antonio, Tex., 
via Montgomery and Mobile, Ala., New Orleans, La., and Houston, 

Tex., be severed and assigned Docket No. 7504. 

16. That that portion of the application of Eastern Air Lines, Inc. 
in Docket No. 7292, which seeks an amendment of route No. 6 so as to 
provide service between Chicago, Ill. and Seattle, Wash., via Milwaukee 
and Madison, Wisconsin, Rochester and Minneapolis/St. Paul, Minn., 
Billings, Mont., Spokane, Wash., and Portland, Ore., be severed and 
assigned Docket No. 7505. 

699 17. That that portion of the application of National Airlines, Inc., 

in Docket No. 7296, which seeks an amendment of route No. 31, so as 
to provide service between: 

(a) Chicago, Ill., and Minneapolis/St. Paul, Minn., via Mil¬ 
waukee Wis., and 

(b) Detroit, Mich., and Minneapolis/St. Paul, Minn., via 
Milwaukee, Wis., be severed and assigned Docket No. 7506. 

18. That that portion of the application of National Airlines, Inc., 
in Docket No. 7297, which seeks authority to operate service between Buf¬ 
falo, N. Y. and Toronto, Ontario, Can. be severed and assigned Docket 
No. 7507. 

19. That that portion of the application of North American Airlines, 
Inc., in Docket No. 7264, which seeks to provide service between Louis¬ 
ville, Ky., and St. Louis, Mo., be severed and assigned Docket No. 

7508. 

20. That that portion of the application of Northwest Airlines, Inc., 

in Docket No. 7241, which seeks to provide service between Pittsburgh, Pa., 
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and New York, N. Y. /Newark, N. J., be severed and assigned Docket No. 
7509. 

21. That the following applications be and they are hereby consoli¬ 
dated in the one proceeding and assigned for hearing at a time and place 
to be hereafter designated before an examiner of the Board: Eastern Air 
Lines, Inc., Docket Nos. 2396, 7286, 7287, 7288, 7289, 7290, 7291, 
and 7292; American Airlines, Inc., Docket No. 6827; Capital Airlines, 

Inc., Docket Nos. 6889 and 7266; Delta Air Lines, Inc., Docket Nos. 

6995, 7223, 7224, 7225, 7270, 7271, and 7298; National Airlines, Inc., 
Docket Nos. 6994, 7296 and 7297; North American Airlines, Inc., Docket 
Nos. 6063 and 7264; Northwest Airlines, Inc., Docket Nos. 6118, 7210, 

700 7211, 7239, 7241 and 7242; Riddle Airlines, Inc., Docket No. 7258; 

Trans World Airlines, Inc., Docket Nos. 7209 and 7268; United Air Lines, 
Inc., Docket Nos. 7220, 7221, 7222, and 7269. 

22. That any new authorizations issued as a result of this proceed¬ 
ing shall prohibit the operation of nonstop service between points outside 
of the area and new points to be served within the area specifically desig¬ 
nated herein. 

23. That any applicants desiring consolidation of applications, or 
portions thereof, which are presently on file or which may be filed shall 
make such requests by motion not later than ten days from the date hereof. 

24. That except to the extent granted herein all motions with respect 
to the proceeding are hereby denied. 

By the Civil Aeronautics Board: 

/s/ M. C. Mulligan 
Secretary 

(SEAL) 
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UNITED STATES OF AMERICA 
CIVIL AERONAUTICS BOARD 


Order No. 
E-10043 


WASHINGTON, D. C. 

Adopted by the Civil Aeronautics Board 

at its office in Washington, D. C. 

on the 28th day of February, 1956 

In the matter of x 

* / 

EASTERN AIR LINES, INC. ) 

and other applicants for certificates or x 

amendments to certificates of public x 

convenience and necessity known as the j 

GREAT LAKES-SOUTHEAST SERVICE CASE ) Docket No. 2396 et aL 


ORDER ON RECONSIDERATION AND SUPPLEMENTAL 
ORDER OF CONSOLIDATION 


By Order No. E-9734, adopted November 10, 1955, the Board con¬ 
solidated various applications for hearing before an Examiner of the Board 
at a time and place to be hereinafter designated. In the said order the 
proceeding was specifically limited to a consideration of pending proposals 
involving air transportation service in the area extending from Chicago, 

Ill., Detroit, Mich., and Buffalo, N. Y., on the north; Indianapolis, IncL, 
Louisville, Ky., and Atlanta, Ga., on the west; Washington, D. C. and 
Baltimore, Md., on the east; and Miami and Tampa, Fla., on the south. 

In order to obviate a conflict between proposals involving services 
outside of the area under consideration, the Board also directed that any 
new authorizations issued as a result of the proceeding would prohibit the 
operation of nonstop service between points outside of the area and new 
points authorized for service within the specifically limited Great Lakes- 
Southeast area. The Board further directed that the Chief Examiner set 
down for prompt hearing a proceeding involving local service applications 
in the general section known as the Great Lakes area. 

There have since been filed several petitions for reconsideration of 
the Board's order, together with a number of requests for the consolidation 
of additional applications and amendments thereto, as well as certain 
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answers in opposition to expanding the scope of the case. 

1. American Airlines, Inc. (American) seeks reconsideration so 
as to exclude any issue of Buffalo-Detroit-Chicago service such as is in¬ 
volved in the applications of Eastern Air Lines, Inc. (Eastern) and Na¬ 
tional Airlines, Inc. (National). In support thereof, American asserts 
there are two general sets of service patterns involved, i. e., service 

of a north-south nature between the Great Lakes and southern points, 
and service between Washington and Great Lakes points. It argues that 
the proceeding should not be complicated by the inclusion of questions re¬ 
lating to Buffalo-Detroit-Chicago service. 

2. Delta Air Lines, Inc. (Delta) requests reconsideration insofar 
as there is now excluded from consideration the issue of proposed serv¬ 
ices by Delta to and from Nashville, Tenn., and Birmingham, Ala. Delta 
argues that both of these cities are served by Eastern in a northwest- 
southeast direction and that the exclusion of these cities from consider¬ 
ation would be detrimental to the interests of Delta. The City of Nash¬ 
ville and Nashville Chamber of Commerce also seek reconsideration to 
expand the area involved so as to include the issue of new or additional 
service to and from Nashville as proposed by several applicants. 

3. Delta, Eastern, and National ask reconsideration so as to expand 
the area to include applications involving service to and from Minneapolis- 
St. Paul via certain intermediate points. In support thereof, it is argued 
that these cities are logically a part of the Great lakes area, and further, 
that certain applications of Northwest Airlines, Inc. (Northwest) and 
Capital Airlines, Inc., (Capital) which would make possible through-plane 
service between these cities and points situated in the southeast, have been 
previously consolidated. 

4. Eastern seeks reconsideration so as to specifically limit the 
issues to those involved solely in Eastern’s application in Docket No. 2396, 
or in the alternative to set down for separate hearing Eastern’s said appli¬ 
cation without consideration of any other proposals of a similar nature. 

In support of its position, Eastern argues that under section 401 (c) of the 
Act it is entitled to a disposition of its application as speedily as possible 
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and that the consolidation of other proposals will serve to defeat this 
right. 

Eastern also seeks reconsideration of the consolidation order so 
that there may be included therein a prohibition against new through- 
plane service and new through one-carrier service via connections be¬ 
tween points in the Great Lakes-Southeast area, and points outside that 
area which might result from new authorizations issued in this proceeding. 

In the event this request is denied. Eastern seeks as an alternative the 
consolidation of a number of Eastern applications involving proposed serv¬ 
ices extending to practically every major traffic point outside of the area 
hereunder consideration. In support thereof. Eastern argues that these 
pending applications are mutually exclusive with various proposals of 
Capital, Delta, Northwest, Trans World Airlines, Inc., fTWA) and United 
Air Lines, Inc., (United) in that the authority sought by those applicants, 

804 if granted in this case, would make possible single-carrier through-plane 
services or single-carrier connecting services between cities located in 
nearly every other section of the country on the one hand and cities situated 
and proposed for new service in the Great Lakes-Southeast area on the 
other hand. 

Answers in opposition to Eastern's motion have been filed fay North¬ 
west and United. Delta also submitted an answer in opposition to Eastern's 
concept of the issues involved, except that portion of Eastern's request 
which seeks to have the area expanded to include consideration of issues 
involving service to the Twin Cities and Milwaukee. 

These carriers, particularly United, point out that while Eastern argues 
that its application in Docket No. 2396 has been on file for considerable time 
and should now be disposed of as speedily as possible, the fact remains 
that Eastern's application in its present form was not in existence until 
June 27, 1955, when Eastern filed its Amendment No. 3, which had the 
effect of enlarging the issues presented by Eastern's original application. 

Also, in opposing Eastern's request that any new authorizations re¬ 
sulting from the proceeding must contain a prohibition against the opera¬ 
tion of through-plane service or the carriage of through-traffic. United 
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points out that in the New York-Chicago Service Case , Docket No. 986, 
et al ., and in the Florida-Texas Service Case, Docket No. 5701, etaL, 
in both of which cases Eastern was a party, the limitation placed on appli¬ 
cations was identical to that which the Board has employed in this case. 

Eastern also requests that the Board consolidate for hearing in this 
proceeding the investigation presently under way in Docket No. 7378 which 
involves the transfer to another carrier of the Detroit-Cincinnati portion 
of TWA’s route No. 2. 

5. National seeks reconsideration so as to expand the scope of the 
case to include issues relating to its proposal to serve Toronto, Ontario, 
Canada. This carrier argues that in view of the vast size of the proceed¬ 
ing the inclusion of this important city within the scope of the case would 
not substantially expand the issues or delay the case. 

6. Motions have also been filed by the following carriers requesting 
the consolidation of applications or amendments to applications: 1 

(A) American, Docket No. 7532; (B) Capital, Docket No. 7521; 

(C) Capitol Airways, Inc., Docket No. 7520; (D) Delta, Docket No. 7530 
(E) Eastern, Amendment No. 4 to its application in Docket No. 2396; that 
portion of Eastern’s application in Docket No. 7503 which proposes serv¬ 
ice (a) between Atlanta and Lexington/Frankfort via Chattanooga and Knox¬ 
ville, and (b) between Spartanburg and Lexington/Frankfort via Knoxville; 
Eastern’s application in Docket No. 7529; (F) National, Amendment No. 

2 to its application in Docket No. 7296; (G) Northwest, Amendment No. 1 
805 to its application in Docket No. 7242 so as to include Cincinnati and 

Louisville as additional intermediate points between Chicago and Miami; 

(H) Piedmont Aviation, Inc. (Piedmont), Docket Nos. 7525 and 5713; 

(I) Riddle Airlines, Inc. (Riddle), Amendment No. 1 to its application 
in Docket No. 7258; (J) TWA, Amendment No. 1 to its application in 
Docket No. 7209; (K) United, Docket No. 5469. 

After consideration of the foregoing petitions and motions, the Board 
finds as follows: 

1. That although the Initial Consolidation Order precludes the hear¬ 
ing of proposals primarily of an east-west nature between New York and 




Chicago so as to eliminate issues relating to services which were only 
recently decided in the New York-Chicago Service Case, Docket NO. 986, 
et al ., it appears clear that the Buffalo -Detroit and the Detroit-Chicago 
services proposed in applications by Eastern and National constitute only 
a minor portion of their over-all proposals and that such proposed serv¬ 
ices are merely incidental to the north-south authorizations sought by 
those applicants. 

2. Delta, Eastern, and National have failed to allege matters in 
support of their arguments to expand the scope of the proceeding so as to 
include issues relating to service between Chicago, I1L, and Minneapolis - 
St. Paul, Minn., various intermediate points which were not before the 
Board when its decision was reached that the Inclusion of these cities would 
unduly expand the scope of the case. 

3. Delta’s request for the consolidation of its proposals involving 
service between points within the Great Lakes -Southeast area on the one 
hand and Nashville and Birmingham on the other hand would raise issues 
resulting in a substantial expansion of the scope of the case and would not 
be in the public interest. Similarly, favorable action on the petition of the 
City of Nashville and the Nashville Chamber of Commerce to expand the 
area involved so as to include issues raised by applications seeking to 
provide new or additional service at Nashville would not be in the public 
interest. 

4. Eastern’s request that the issues be limited solely to those arising 
out of its application in Docket No. 2396 or in the alternative that the said 
application be disposed of without consideration of any other proposal is 
clearly contrary to law and equity and cannot be entertained. 

5. Eastern’s request that any new authorizations resulting from this 
proceeding should carry a prohibition against through-plane service or the 
carriage of through-traffic would be adverse to the public interest in the 
event new or additional services are shown to be required by die public 
convenience and necessity. Eastern’s alternative request, i. e., that 

the Board consolidate in this proceeding a large number of additional 
Eastern applications which would involve services from the Atlantic to the 
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Pacific via nearly every major traffic point, would result in a proceeding 
of such magnitude as to reduce the administrative process to an absurdity. 

6. The Board failed to consolidate certain portions of Eastern’s 
application in Docket No. 7503 which related to service at Knoxville since 
Eastern’s proposed service involved operations between Knoxville and 
points outside of the area under consideration. In view of the fact that 
Eastern has now indicated that it desires the consolidation of that portion 
of its application involving Knoxville service, but limited to points within 
the boundaries of the area involved, that portion of Eastern’s proposal 
presently in Docket No. 7503 which seeks to provide service between At¬ 
lanta, Ga., and Lexington/Frankfort, Ky., via Chattanooga and Knoxville, 
Tenn., and between Spartanburg, S. C., and Lexington/Frankfort, Ky., 
via Knoxville, Tenn., will be severed from Docket No. 7503 and reassigned 
as a part of Docket No. 7290 for hearing herein. 

7. Eastern’s Amendment No. 4 to its application in Docket No. 2396 
would unduly enlarge the scope of the proceeding and would bring into issue 
the question of service to nearly every major traffic point in the country 
and moreover, the amendment as such does not conform to the require¬ 
ments of section 201.4 of the Economic Regulations and hence should be 
dismissed. 

8. Eastern’s request that there be consolidated herein the TWA 
Cincinnati-Detroit Route Proceeding, Docket No. 7378, has already been 
acted upon by Order No. E-9792, dated November 29, 1955, which involves 
identical motions submitted by Capital Airlines, Inc., and Northwest 
Airlines, Inc. 

9. National has failed to allege any substantial reasons to expand 
the scope of the case so as to involve issues relating to service to and from 
Toronto, Ontario, Canada, which were not before the Board when the de¬ 
cision was reached to exclude such issues from consideration herein. 

10. Piedmont’s ’’conditional” motion to consolidate its applications 
in Docket Nos. 7525 and 5713 will be denied, since the Board has speci¬ 
fically excluded from consideration herein applications of local service 
carriers and has directed the Chief Examiner to set down for prompt 
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hearing a proceeding involving the proposals of such carriers. 

11. The applications of American, Docket No. 7532; Capital, Docket 
No. 7521; Capitol Airways, Inc., Docket No. 7520; Delta, Docket No. 7530; 
Eastern, Docket No. 7529; National, Amendment No. 2, in Docket No. 

7296; Northwest, Amendment No. 1, in Docket No. 7242; Riddle Airlines, 
Inc., (Riddle), Amendment No. 1, in Docket No. 7258; TWA, Amendment 
No. 1, in Docket No. 7209; United, Docket No. 5469, all propose services 
within the area under consideration herein and will be consolidated for 
hearing and disposition. 

ACCORDINGLY, IT IS (HIDERED: 

1. That that portion of Eastern* s application in Docket No. 7503 
which seeks authority to operate (a) between Atlanta, Ga., and Lexington/ 
Frankfort, Ky., via Chattanooga and Knoxville, Tam., and (b) between 
Spartanburg, S. C., and Lexington/Frankfort, Ky., via Knoxville, Term., 
be severed from Docket No. 7503 and reassigned as a part of Docket No. 
7290 and consolidated for hearing in this procc;eding. 

2. That the portions of Eastern's applications in Docket No. 7529 
seeking authority to operate between (a) New Orleans, La., and Memphis, 
Tenn., via Jackson and Greenwood, Miss.; (b) between Memphis, Tenn., 
and Evansville, Ind., via Nashville, Tenn., and Paducah, Ky.; (c) be¬ 
tween Memphis, Tenn., and Chicago, Ill., via St. Louis, Mo.; and (d) 
between Houston, Texas, and Memphis, Tenn., via Beaumont and Port 
Arthur, Texas, Shreveport, La., Hot Springs and Little Rock, Ark., be 
severed from Docket No. 7529 and assigned Docket No. 7779. 

3. That the following applications and amendments of applications 

be and they hereby are consolidated into this proceeding: American, Docket 
No. 7532; Capital, Docket No. 7521; Capitol Airways, Docket No. 7520; 
Delta, Docket No. 7530; Eastern, Docket No. 7529; National, Amendment 
No. 2, Docket No. 7296; Northwest, Amendment No. 1, Docket No. 7242; 
Riddle, Amendment No. 1, Docket No. 7258; TWA, Amendment No. 1, 
Docket No. 7209; and United, Docket No. 5469. 

4. That Amendment No. 4 to Eastern's application in Docket No. 

2396 be dismissed. 


5. That except to the extent granted herein, the various motions and 
petitions relating to the Consolidation Order are hereby denied. 

By the Civil Aeronautics Board: 

/s/M. C. Mulligan 
Secretary 

(SEAL) 


UNITED STATES OF AMERICA Issued pursuant to 
CIVIL AERONAUTICS BOARD Order No. E-9537 

WASHINGTON, D.C. 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in 
air transportation with respect to persons, property and mail, as follows: 

1. Between the terminal point Norfolk, Va., the intermediate points 
Newport News-Hampton-Warwick, Va., Washington, D. C., Balti 
more, Md., Pittsburgh, Pa., Youngstown, Akron, Cleveland and 
Toledo, Ohio, Detroit, Mich., and (a) beyond Detroit, Mich., 
the terminal point Chicago, Ill., and (b) beyond Detroit, Mich., 

i 

the intermediate points Flint, Saginaw-Bay City, Lansing, Grand 
Rapids and Muskegon, Mich, and (i) beyond Muskegon, Mich., 
the terminal point Chicago, Ill., and (ii) beyond Muskegon, Mich, 
the intermediate point Milwaukee, Wis., and the terminal point 
Minneapolis-St. Paul, Minn.; 

2. Between the terminal point New York, N. Y. -Newark, N. J., the 
intermediate points Philadelphia, and Pittsburgh, Pa., Youngs¬ 
town, Akron, Cleveland and Toledo, Ohio, Detroit, Mich., and 
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(a) beyond Detroit, Mich., the terminal point Chicago, ILL, and 

(b) beyond Detroit, Mich., the intermediate points Flint, Saginaw 
Bay City, Lansing, Grand Rapids and Muskegon, Mich., and 

(i) beyond Muskegon, Mich., the terminal point Chicago, ILL, 
and (ii) beyond Muskegon, Mich., the intermediate point Mil¬ 
waukee, Wis., and the terminal point Minneapolis -St. Paul, 
Minn.; 

3. Between the terminal point New York, N. Y. -Newark, N. J., the 
intermediate points Rochester and Buffalo, N. Y., and Detroit, 
Mich., and (a) beyond Detroit, Mich., the terminal point Chi¬ 
cago, Ill., and (b) beyond Detroit, Mich., the intermediate 
points Flint, Saginaw-Bay City, Lansing, Grand Rapids and 
Muskegon, Mich., and (i) beyond Muskegon, Mich., the ter¬ 
minal point Chicago, Ill., and (ii) beyond Muskegon, Mich., 
the intermediate point Milwaukee, Wis., and die terminal 
point Minneapolis-St. Paul, Minn., 
to be known as Route No. 14. 

The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
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herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. 

(3) The holder shall not render scheduled nonstop service be¬ 
tween New York, N. Y. -Newark, N. J., on the one hand, and Mil¬ 
waukee, Wis., or Minneapolis- St. Paul, Minn., on the other. 

(4) The holder shall serve Minneapolis-St. Paul, Minn., and 
Milwaukee, Wis., only on flights originating or terminating at De¬ 
troit, Mich., or a point east or south thereof. 

(5) Notwithstanding the linear route description this certificate, 
as amended, the holder may serve Baltimore on flights carrying 
property and mail only,which serve New York-Newark and points 
on route No. 14 west of Baltimore, and Chicago on flights carrying 
property and mail only, which serve Milwaukee and/or Minneapolis- 
St. Paul: Provided, That on such flights the holder shall not dis¬ 
charge at Baltimore property or mail which was enplaned in New 
York-Newark and shall not discharge at New York-Newark property 
or mail which was enplaned at Baltimore; nor shall it discharge at 
Chicago property or mail enplaned at Milwaukee or Minneapolis-St. 
Paul, or discharge at Milwaukee or Minneapolis-St. Paul property 
or mail enplaned at Chicago. 

(6) The holder shall not engage in local air transportation of 
persons, property or mail between Philadelphia and Pittsburgh, 

Pa., pending final decision by the Board on the deferred portion 
of Capital’s application in Docket No. 6120 seeking to engage in 
air transportation between Pittsburgh and Philadelphia, Pa. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions and limitations 
required by the public interest as may from time to time be prescribed by 
the Board. 

This certificate, as amended, shall be effective on October 31, 1955: 
Provided , however, that prior to the date on which this certificate, as 


amended, would otherwise become effective the Board, either on its own 




153 

initiative or upon the timely filing of a petition or petitions seeking re¬ 
consideration of the Board’s order of September 1, 1955 (Order No. 
E-9537), insofar as such order authorizes the issuance of this certificate 
as amended, may by order or orders extend such effective date from time 
to time. 

The authority contained in "(5)" above shall expire on August 11, 
1954. !/ 

******* 

1/ Capital filed an application on March 9, 1954 (Docket No. 6581) to 
make the authority contained in ” (5) M above permanent. 


Issued pursuant to 
Order No. E-9692 

824 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in air 
transportation with respect to persons, property and mail, as follows: 
Between the terminal point New York, N. Y. -Newark, N. J., the 
intermediate points Philadelphia, Harrisburg and Pittsburgh, Pa., 
Wheeling, Morgantown, Clarksburg and Charleston, W. Va., Bris¬ 
tol, Tenn. -Va., and (a) beyond Bristol, Tenn. -Va., the intermedi¬ 
ate point Asheville, N. C., and the terminal point Atlanta, Ga., 
and (b) beyond Bristol, Tenn. -Va., the intermediate points Knox¬ 
ville and Chattanooga, Tenn., Birmingham and Mobile, Ala., and 
the terminal point New Orleans, La., 
to be known as Route No. 55. 

The service herein authorized is subject to the following terms, con 
ditions and limitations: 


ft 
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(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled non-stop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. 

(3) The holder shall not engage in local air transportation of 
persons, property and mail between Philadelphia and Pittsburgh, 

Pa., pending final decision by the Board upon the deferred portion 
of Capital’s application in Docket No. 6120 seeking to engage in air 
transportation between Pittsburgh and Philadelphia, Pa. 

(4) Flights serving Philadelphia, Pa., on the one hand, and points 
on route No. 55 south of Pittsburgh, Pa., on the other hand, shall 
also serve Pittsburgh. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions and limitations 
required by the public interest as may from time to time be prescribed by 
the Board. 

This certificate, as amended, shall be effective on October 30, 1955. 
******* 
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Issued pursuant to 
Order No. E-9915 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in air 
transportation with respect to persons, property and mail, as follows: 

1. Between the co-terminal points New York, N. Y., and Newark, 

N. J., the intermediate points Philadelphia, Harrisburg and 
Pittsburgh, Pa., Wheeling, Morgantown, Clarksburg and Charles¬ 
ton, W. Va., Bristol, Tenn. -Va., and (a) beyond Bristol, the 
intermediate points Asheville, N. C., Atlanta, Ga., Birming¬ 
ham and Mobile, Ala., and the terminal point New Orleans, La., 
and (b) beyond Bristol, the intermediate points Knoxville and 
Chattanooga, Tenn., Birmingham and Mobile, Ala., and the 
terminal point New Orleans, La.; 

2. Between the co-terminal points New York, N. Y., and Newark, 

N. J., the intermediate points Philadelphia, Pa., Baltimore, Md., 
Washington, D. C., Richmond, Va., Rocky Mount, Raleigh-Durham, 
Greensboro-High Point, Winston-Salem, Charlotte, Hickory and 
Asheville, N. C., and (a) beyond Asheville, the intermediate points 
Atlanta, Ga., Birmingham and Mobile, Ala., and the terminal 
point New Orleans, La., and (b) beyond Asheville, the intermedi¬ 
ate points Knoxville and Chattanooga, Tenn., Huntsville, Ala., 
and the terminal point Memphis, Tenn.; 

3. Between the co-terminal points Norfolk and Newport News- 
Hampton-Warwick, Va., the intermediate points Elizabeth City, 

N. C., and Rocky Mount, Raleigh-Durham, Greensboro-High 
Point, Winston-Salem, Charlotte, Hickory and Asheville, N. C., 
and beyond Asheville as described in subparagraphs (a) and (b) 
of segment 2., 

to be known as Route No. 51. 
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The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or. terminate, or begin 

and terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to 
serve such point prior to the effective date of this certificate, as 
amended; and may continue to maintain regularly scheduled non¬ 
stop service between any two points not consecutively named herein 
if nonstop service was regularly scheduled by the holder between 
such points prior to the effective date of this certificate, as amended. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named herein 
between which service is authorized hereby. 

(3) The holder’s authority to serve Hickory, N. C., is suspended 
up to and including December 31, 1957. 

(4) Flights serving Philadelphia, Pa., on the one hand, and points 
on segment 1 south of Pittsburgh, Pa., on the other hand, shall also 
serve Pittsburgh. 

(5) Flights on segment M 2 M serving New York, N. Y., Newark, 

N. J., Philadelphia, Pa., or Baltimore, Md., shall also serve one 
of the following points: Atlanta, Ga., Chattanooga, Knoxville or 
Memphis, Tenn., Birmingham, Ala., or New Orleans, La. 

(6) Flights serving Atlanta, Ga., on the one hand and Birming¬ 
ham, or Mobile, Ala., on the other hand, shall also serve one of 
the following points: New Orleans, La., Washington, D. C., Balti¬ 
more, Md., Pittsburgh or Philadelphia, Pa., New York, N. Y., or 
Newark, N. J. 
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(7) Flights serving Richmond, Va., Rocky Mount, Raleigh-Dur- 
ham, Greensboro-High Point, Winston-Salem, Charlotte or Hick¬ 
ory, N. C., on the one hand and Atlanta, Ga., Birmingham, Ala., 
or New Orleans, La., on the other hand, shall also serve Asheville, 

N.C., Washington, D.C., Baltimore, Md., Philadelphia, Bel, 

New York, N. Y., or Newark, N. J. 

(8) Except for flights which also serve Asheville, N. C., flights 
serving Richmond, Va., Rocky Mount, Raleigh-Durham, Greens¬ 
boro-High Point, Winston-Salem, Charlotte or Hickory, N. C., on 
the one hand, and Mobile, Ala., on the other hand, shall also serve 
New Orleans, La., and at least one of the following points: New 
York, N. Y., Newark, N. J., Philadelphia, Pa., Baltimore, Md., 
and Washington, D. C. 

823 The exercise of the privileges granted by this certificate, as amended, 

shall be subje ct to such other reasonable terms, conditions and limitations 
required by the public interest as may from time to time be prescribed by 
the Board. 

This certificate, as amended, shall be effective on January 20, 1956. 
******* 


819 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in air 
transportation with respect to persons, property, and mail, as follows: 
Between the terminal point Pittsburgh, Pa., the intermediate point 
Erie, Pa., and the terminal point Buffalo, N. Y., 
to be known as Route No. 46. 
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The service herein authorized is subject to the following terms, 
conditions, and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the date of issuance of this certificate, as re¬ 
issued; and may continue to maintain regularly scheduled non-stop 
service between any two points not consecutively named herein if 
non-stop service was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as reissued. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named herein 
between which service is authorized hereby. 

The exercise of the privileges granted by this certificate, as re¬ 
issued, shall be subject to such other reasonable terms, conditions, and 
limitations required by the public interest as may from time to time be 
prescribed by the Board. 

This certificate, as reissued, shall be effective on the 22nd day of 
June, 1948. 

******* 
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814 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as reissued) 

CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property, and mail, as follows: 
Between the terminal point Buffalo, N. Y., the intermediate points 
Rochester, N.Y., Elmir a-Corning, N.Y., Williamsport, Pa., and 
(a) beyond Williamsport, Pa., the intermediate point Reading, Pa., 
and the terminal point Philadelphia, Pa., and (b) beyond Williams¬ 
port, Pa., the intermediate points Harrisburg, Pa., and Baltimore, 
Md., and the terminal point Washington, D. C., 
to be known as Route No. 34. 

The service herein authorized is subject to the following terms, 
conditions, and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 

herein through the airport last regularly used by the holder to serve 
such point prior to the date of issuance of this certificate, as re¬ 
issued; and may continue to maintain regularly scheduled nonstop 
service between any two points not consecutively named herein if 
nonstop service was regularly scheduled by the holder between such 
points on the date of issuance of this certificate, as reissued. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. * 





































815 The exercise of the privileges granted by this certificate, as 
re-issued, shall be subject to such other reasonable terms, conditions, 
and limitations required by the public interest as may from time to time 
be prescribed by the Board. 

This certificate, as reissued, shall be effective on the 22nd day of 
June, 1948. 
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CAPITAL AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in air 
transportation with respect to persons, property, and mail, as follows: 

Between the terminal point Sault Sainte Marie, Mich., the intermedi¬ 
ate points Cheboygan, Traverse City, and Grand Rapids, Mich., 
and (a) beyond Grand Rapids, the intermediate points Lansing, 
Saginaw-Bay City, and Flint, Mich., and the terminal point Detroit, 
Mich., and (b) beyond Grand Rapids, the intermediate point Muske¬ 
gon, Mich., and (i) beyond Muskegon, the terminal point Chicago, 

Ill., and (ii) beyond Muskegon, the terminal point Milwaukee, Wis., 
to be known as route No. 41. 

The service herein authorized is subject to the following terms, 
conditions, and limitations: 

1. The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be au¬ 
thorized by the Board, and may begin or terminate, or begin and termin¬ 
ate, trips at points short of terminal points. 

2. The holder may continue to serve regularly any point named herein 
through the airport last regularly used by the holder to serve such point 
prior to the date of issuance of this certificate, as amended, and may con¬ 
tinue to maintain regularly scheduled nonstop service between any two 
points not consecutively named herein if nonstop service was regularly 
scheduled by the holder between such points on the date of issuance of 

this certificate, as amended. Upon compliance with such procedure relating 
thereto as may be prescribed by the Board, the holder may, in addition to 
the service hereinabove expressly prescribed, regularly serve a point 
named herein through any airport convenient thereto, and render scheduled 
nonstop service between any two poults not consecutively named herein be¬ 
tween which service is authorized hereby. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions, and limitations 
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required by the public interest as may from time to time be prescribed 
by the Board. 

This certificate, as amended, shall be effective on August 22, 1949, 
provided, however, that prior to the date on which the certificate, as 
amended, would otherwise become effective the Board, either on its own 
initiative or upon the filing of a petition or petitions seeking reconsidera¬ 
tion of the Board's order of June 23, 1949 (serial No. £-2958), insofar 
as such order authorizes the issuance of this certificate, as amended, 
may by order or orders extend such effective date from time to time. 

* * 4c 4c 4* * * 


Issued pursuant to Order No. E-8795 

826 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

DELTA AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in air 
transportation with respect to persons, property and mail, as follows: 

1. Between the terminal point Chicago, XXL , the intermediate points 
St. Louis, Mo., Memphis, Tenn., and (a) beyond Memphis, 

Tenn., the intermediate points Greemrood and Jackson, Miss., 
and the terminal point New Orleans, La., and (b) beyond Memphis, 
Tenn., the intermediate points Little Rock, Hot Springs, Ark., 
Shreveport, La., Beaumont-Port Arthur, Tex., and the terminal 
point Houston, Tex.; 

2. Between the terminal point Detroit, Mich., the intermediate points 
Toledo, Ohio, Fort Wayne, Anderson-Muncie-New Castle, Indian¬ 
apolis, and Evansville, Ind., Paducah, Ky., Memphis, Tenn., 
and (a) beyond Memphis, Tenn., the intermediate points Green¬ 
wood and Jackson, Miss., and the terminal point New Orleans, 

La., and (b) beyond Memphis, Tenn., the intermediate points 


Little Rock, Hot Springs, Ark., Shreveport, La., Beaumont-Port 
Arthur, Tex., and the terminal point Houston, Tex.; 

3. Between the terminal point Chicago, Ill., the intermediate points 
Terre Haute and Evansville, Ind., Paducah, Ky., Memphis, 

Term., and (a) beyond Memphis, Tenn., the intermediate points 
Greenwood and Jackson, Miss., and the terminal point New Or¬ 
leans, La., and (b) beyond Memphis, Tenn., the intermediate 
points Little Rock, Hot Springs, Ark., Shreveport, La., Beaumont - 
Port Arthur, Tex., and the terminal point Houston, Tex.; and 
827 4. Between the terminal point Kansas City, Mo., the intermediate 

points Springfield, Mo., and Memphis, Tenn., and (a) beyond 
Memphis, Tenn., the intermediate points Greenwood and Jack- 
son, Miss., and the terminal point New Orleans, La., and (b) 
beyond Memphis, Tenn., the intermediate points Little Rock, 

Hot Springs, Ark., Shreveport, La., Beaumont-Port Arthur, 

Tex., and the terminal point Houston, Tex., 
to be known as Route No. 8. 

The service herein authorized is subject to the following terms, con¬ 
ditions and limitations: 

(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service 
may be authorized by the Board; and may begin or terminate, or 
begin and terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
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herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. 

(3) Flights between Kansas City, Mo., and New Orleans, La., 
between Kansas City, Mo., and Shreveport, La., or between Kansas 
City, Mo., and Houston, Tex., shall seive both Springfield, Mo., 
and Memphis, Tenn. 

(4) The holder's authority to serve Terre Haute, Ind., is sus¬ 
pended for the period during which Lake Central Airlines, line., 

is authorized to serve such point. 

The exercise of the privileges granted by this certificate, as amended. 




shall be subject to such other reasonable terms, conditions and lii 
required by the public interest as may from time to time be prescribed 
by the Board. 

828 This certificate, as amended, shall be effective on December 2, 
1954. 

******* 


Issued pursuant to 
Order No. £-9915 

829 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

DELTA AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in 
air transportation with respect to persons, property and mail, as follows: 

1. Between the terminal point Fort Worth, Tex., the intermediate 
points Dallas, Tyler and Longview-Kilgore-Gladewater, Tex., 
Shreveport, Alexandria, Baton Rouge and New Orleans, La., 
Hattiesburg and Meridian, Miss., and (a) beyond Meridian, 

Miss., the intermediate points Birmingham, Ala., and Atlanta, 
Ga., and (b) beyond Meridian, Miss., the intermediate points 
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Selma and Montgomery, Ala., Columbus and Atlanta, Ga., and 

(i) beyond Atlanta, Ga., the intermediate points Augusta, Ga., 
Columbia, S. C., and the terminal point Charleston, S. C., and 

(ii) beyond Atlanta, Ga., the intermediate point Augusta, Ga., 
and the terminal point Savannah, Ga., and (iii) beyond Atlanta, 

Ga., the intermediate point Macon, Ga., and the terminal point 
Savannah, Ga., and (iv) beyond Atlanta, Ga., the intermediate 
points Charlotte, N. C., Washington, D. C., Baltimore, Md., 
Philadelphia, Pa., and the co-terminal points New York, N. Y., 
and Newark, N. J.; 

2. Between the terminal point Fort Worth, Tex., the intermediate 
points Dallas, Tyler and Longview-Kilgore-Gladewater, Tex., 
Shreveport and Monroe, La., Jackson and Meridian, Miss., 

and (a) beyond Meridian, Miss., the intermediate points Birming¬ 
ham, Ala., and Atlanta, Ga., and (b) beyond Meridian, Miss., 
the intermediate points Selma and Montgomery, Ala., Columbus 
and Atlanta, Ga., and beyond Atlanta, Ga., as described in (i), 

(ii), (iii) and (iv) of segment 1 above; 

3. Between the terminal point Houston, Tex., the intermediate points 
New Orleans, La., Hattiesburg and Meridian, Miss., and beyond 
Meridian, Miss., as described in "(a)" and "(b)" above, 

to be known as Route No. 24. 

The service herein authorized is subject to the following terms, con¬ 
ditions and limitations: 

(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service 
may be authorized by the Board; and may begin or terminate, or 
begin and terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
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service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. 

(3) The holder’s authority to serve Tyler and Longview-Kilgore- 
Gladewater/ Tex., is suspended during the period Trans-Texas 
Airways is authorized to serve such points. 

(4) All flights serving Dallas or Forth Worth, Tex., on the one 
hand, and Washington, D. C., Baltimore, Md., Philadelphia, Pa., 
New York, N. Y., or Newark, N. J., on the other hand, shall also 
serve Atlanta, Ga. 

(5) All flights serving Washington, D. C., Baltimore, Md., 
Philadelphia, Pa., New York, N. Y., or Newark, N. J., shall also 
serve one of the following cities: Atlanta, Ga., Birmingham, Ala., 
New Orleans, La., or Houston, Tex. 

(6) All flights serving Houston, Tex., shall also serve at least 
one of the following points: Atlanta, Ga., Washington, D. C., Balti¬ 
more, Md., Philadelphia, Pa., New York, N. Y., or Newark, N. J. 

(7) All flights serving Charlotte, N. C., shall originate or ter¬ 
minate at Washington, D. C., or a point north thereof, and shall also 
serve at least one of the foUowing points: Atlanta, Ga., Birming¬ 
ham, Ala., New Orleans, La., Houston, Dallas or Fort Worth, 

Tex. 

(8) The holder shall not provide single-plane service between 
points on routes No. 24 north of Atlanta, Ga., on the one hand, and 
points on route No. 54 south of Atlanta, Ga., on the other hand. 

831 The exercise of the privileges granted by this certificate, as amended, 

shall be subject to such other reasonable terms:, conditions and limitations 
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required by the public interest as may from time to time be prescribed by 
the Board. 

This certificate, as amended, shall be effective on January 20, 1956. 
******* 


832 CERTIFICATE 

DELTA AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property, and mail, as fol¬ 
lows: 

1. Between the terminal point Chicago, Ill., the intermediate 
points Kokomo, Anderson-Muncie-New Castle, and Richmond, Ind., 
Cincinnati, Ohio, Lexington, Ky., Knoxville, Tenn., Asheville, 

N. C., and Greenville-Spartanburg, S. C., and (a) beyond Greenville- 
Spartanburg, the intermediate point Columbia, S. C., and the ter¬ 
minal point Charleston, S. C., and (b) beyond Greenville-Spartan¬ 
burg, the intermediate points Augusta, Savannah, and Brunswick, 

Ga., and Jacksonville, Fla., and the terminal point Miami, Fla.; 
and 

2. Between the terminal point Chicago, Ill., the intermediate 
points Kokomo, Anderson-Muncie-New Castle, and Richmond, Ind., 
Cincinnati, Ohio, Lexington, Ky., Knoxville, and Chattanooga, Tenn., 
Atlanta, Ga., and (a) beyond Atlanta, the intermediate points Macon, 

834 Savannah, and Brunswick, Ga., and Jacksonville, Fla., and the 

terminal point Miami, Fla., and (b) beyond Atlanta, the intermedi¬ 
ate point Augusta, Ga., and (i) beyond Augusta, the intermediate 
point Columbia, S. C., and the terminal point Charleston, S. C., 
and (ii) beyond Augusta, the intermediate points Savannah and 



169 


Brunswick, Ga., and Jacksonville, Fla., and the terminal point 

Miami, Fla., 

to be known as route No. 54. 

The service herein authorized is subject to the following terms, con¬ 
ditions, and limitations: 

1. The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be author¬ 
ized by the Board, and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 

2. The holder may continue to serve regularly any point named 

- herein through the airport last regularly used by the holder to serve such 
point prior to the effective date of this certificate, as amended, and may 
continue to maintain regularly scheduled nonstop service between any two 
points not consecutively named herein if nonstop service was regularly 
scheduled by the holder between such points prior to the effective date of 
this certificate, as amended. Upon compliance with such procedure re¬ 
lating thereto as may be prescribed by the Board, the holder may, in addi¬ 
tion to the service hereinabove expressly prescribed, regularly serve a 
point named herein through any airport convenient thereto, and render 
scheduled nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. 

3. The holder shall serve Miami, Fla., only on flights originating 
or terminating at points north of Jacksonville, Fla. 

4. The holder shall not engage in local siir transportation between 
Knoxville and Chattanooga, Tenn. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions, and limita¬ 
tions required by the public interest as may from time to time be pre¬ 
scribed by the Board. 

This certificate, as amended, shall be effective on September 30, 

1950, Provided , however, that prior to the date on which the certificate, 
as amended, would otherwise become effective the Board, either on its 
own initiative or upon the filing of a petition or petitions seeking 
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reconsideration of the Board’s order of August 1, 1950, (serial No. 
£-4478), insofar as such order authorizes the issuance of this certificate, 
as amended, may by order or orders extend such effective date from time 
to time. 

The authorizations herein to serve Kokomo and Richmond, Ind., 
shall expire on September 3, 1950. The authorizations herein to serve 

Macon, Ga., shall ejqpire on February 1, 1952. 

******* 


Issued pursuant to 
Order No. E-9014 

836 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

EASTERN AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property, and mail, as fol¬ 
lows: 

Between the terminal point Boston, Mass., the intermediate points 
Providence, R.L, Hartford, Conn.-Springfield, Mass., New Haven, 
Conn., New York, N. Y., Newark, N. J., Philadelphia, Pa., Atlan¬ 
tic City, N. J., Wilmington, Del., Baltimore, Md., Washington, 

D. C., Richmond and DanviUe, Va., Raleigh-Durham, Winston- 
Salem, Greensboro-High Point, and Charlotte, N. C., Spartanburg 
and GreenviUe, S. C., and (a) beyond Greenville, S. C., the terminal 
point Chattanooga, Tenn., and (b) beyond GreenviUe, S. C., the in¬ 
termediate points Anderson, S. C., Atlanta and Columbus, Ga., 
Birmingham, Montgomery, and Dothan, Ala., Pensacola, Fla., 
Mobile, Ala., New Orleans, Baton Rouge, Lafayette-New Iberia, 
and Lake Charles, La., Beaumont-Port Arthur, and Houston, Tex., 
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and (i) beyond Houston, Tex., the intermediate point Corpus Christi, 
Tex., and the terminal point Brownsville, Tex., and (ii) beyond 
Houston, Tex., the terminal point San Antonio, Tex., 
to be known as Route No. 5. 

The service herein authorized is subject to the following terms, 
conditions, and limitations: 

(1) The holder shall render service to and from each of the 
points named herein, except as temporary suspensions of service 
may be authorized by the Board; and may begin or terminate, or 
begin and terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 

837 and may continue to maintain regularly scheduled non-stop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named herein 
between which service is authorized hereby. 

(3) The holder shall not serve Birmingham, Ala., and Atlanta, 

Ga., by flights originating at Birmingham, Ala., and terminating at 
Atlanta, Ga., or by flights originating at Atlanta, Ga., and termin¬ 
ating at Birmingham, Ala. 

(4) The holder shall not serve Birmingham, Ala., by flights 
serving both New Orleans, La., and Chicago, ILL 

(5) The holder shall not serve any of the following pairs of 
points on the same flight: Raleigh-Durham, N. C., and Greensboro- 
High Point, N. C., Raleigh-Durham, N. C. and Winston-Salem, N. C., 
and Danville, Va., and Raleigh-Durham, N. C. 
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(6) The holder shall serve Boston, Mass, only on flights origi¬ 
nating or terminating south of Richmond, Va., or west of Charles¬ 
ton, W. Va., 

(7) The holder shall serve Providence, R. I., Hartford, Conn. - 
Springfield, Mass., and New Haven, Conn., only on flights origina¬ 
ting at Boston, Mass., and terminating south of Richmond, Va., 

or west of Charleston, W. Va., or on flights originating south of 
Richmond, Va., or west of Charleston, W. Va., and terminating 
at Boston, Mass. 

(8) The holder shall serve Dothan, Ala., only on flights origi¬ 
nating or terminating at Atlanta, Ga., or a point north thereof. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions, and limitations 
required by the public interest as may from time to time be prescribed by 
the Board. 

This certificate, as amended, shall be effective on May 13, 1955, 
Provided , however, That prior to the date on which the certificate, as 
amended, would otherwise become effective the Board, either on its own 
initiative or upon the timely filing of a petition or petitions seeking recon¬ 
sideration of the Board’s order of March 14, 1955 (Order No. E-9014), 
insofar as such order authorizes the issuance of this certificate, as amended, 
may by order or orders extend such effective date from time to time. 

* * * * * * * 
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847 


CERTIFICATE OF PUBLIC CONVENIENCE AND NE CE S S IT Y 

(as amended) Issued pursuant to 

Order No. E-9540 

EASTERN AIR LINES, INC. 

Is -hereby authorized, subject to the p rov ision s hereinafter set forth, 
the provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property, and mail, as follows: 

(1) Between the terminal point St. Louis, Mo., the intermediate 
points Evansville, Ind., Owensboro, Ky., Louisville, Ky., 
Lexington-Frankfort, Ky., Ashland, Ky. -Huntington, W. Va., 
and Charleston, W. Va., and the terminal point Washington, 
D.C. 

(2) Between the terminal point Louisville, Ky., and the co¬ 
terminal points New York, N. Y., and Newark, N. J. 

to be known as Route No. 47. 

The service herein authorized is subject to the following terms, 
conditions, and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the date of issuance of this certificate, as 
amended; and may continue to maintain regularly scheduled non-stop 
service between any two points not consecutively named herein if 
non-stop service was regularly scheduled by the holder between 
such points on the date of issuance of this certificate, as amended. 
Upon compliance with such procedure relating thereto as may be 
prescribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
non-stop service between any two points not consecutively named 
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herein between which service is authorized hereby. 

The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, conditions and 
limitations required by the public interest as may from time to time be 
prescribed by the Board. 

This certificate, as amended, shall be effective on October 31, 

1955: Provided , however , That prior to the date on which the certificate, 
as amended, would otherwise become effective the Board, either on its 
own initiative or upon timely filing of a petition or petitions seeking re¬ 
consideration of the Board's order of September 1, 1955 (Order No. E- 
9540), insofar as such order authorizes the issuance of this certificate, 
as amended, may by order or orders extend such effective date from time 
to time. 

* * * * * * 


839 Issued pursuant to 

Order No. E-10217 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

EASTERN AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property and mail, as fol¬ 
lows: 


1. Between the terminal point Miami, Fla., the intermediate 
points West Palm Beach, Vero Beach, Melbourne, Orlando, 
Ocala, Gainesville, Daytona Beach and Jacksonville, Fla., 
Brunswick, and Savannah, Ga., Charleston, S. C., Augusta, 
Ga., and Columbia, S. C., and (a) beyond Columbia, S. C., 
the intermediate points Florence, S. C., Raleigh-Durham, 

N. C., Richmond, Va., Washington, D. C., Baltimore, Md., 
Wilmington, Dela., Atlantic City, N.J., Philadelphia, Pa., 
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Newark, N. J., New York, N. Y., New Haven, Conn., Hart¬ 
ford, Conn.-Springfield, Mass., Providence, R.L, and the 
terminal point Boston, Mass., and (b) beyond Columbia, S. C., 
the intermediate points Charlotte, Winston-Salem and Greens¬ 
boro-High Point, N. C., Roanoke, Va., and (i) beyond Roanoke, 
Va., the intermediate points Charleston, W. Va., Akron and 
Cleveland, Ohio, and the terminal point Detroit, Mich., and 
(ii) beyond Roanoke, Va., the intermediate points Pittsburgh, 
Pa., Akron and Cleveland, Ohio, and the terminal point 
Detroit, Mich.; 

2. Between the terminal point Miami, Fla., the intermediate 
points St. Petersburg-Clearwater and Tampa, Fla., Pitts¬ 
burgh, Pa., Akron and Cleveland, Ohio, and the terminal 
point Detroit, Mich., 
to be known as Route No. 6. 

The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

840 (2) The holder may continue to serve regularly any point named 

herein through the airport last regularly used by the holder to 
serve such point prior to the effective date of this certificate, 
as amended, and may continue to maintain regularly scheduled 
nonstop service between any two points not consecutively named 
herein if nonstop service was regularly scheduled by the holder 
between such points prior to the effective date of this certificate, 
as amended. Upon compliance with such procedure relating thereto 
as may be prescribed by the Board, the holder may, in addition 
to the service hereinabove expressly prescribed, regularly serve 
a point named herein through any airport convenient thereto, and 
render scheduled nonstop service between any two points not con- 
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secutively named herein between which service is authorized hereby. 

(3) The holder shall serve Boston, Mass., only on flights origi¬ 
nating or terminating south of Richmond, Va., or west of Charleston, 
W. Va. 

(4) The holder shall serve Providence, R. I., Hartford, Conn. - 
Springfield, Mass., and New Haven, Conn., only on flights originat¬ 
ing at Boston, Mass., and terminating south of Richmond, Va., or 
west of Charleston, W. Va., or on flights originating south of Rich¬ 
mond, Va., or west of Charleston, W. Va., and terminating at 
Boston, Mass. 

(5) The holder shall not serve any of the following pairs of points 
on the same flight: Augusta, Ga., and Charleston, S. C., Columbia, 

S. C., and Charleston, S. C. 

(6) Flights between Pittsburgh, Pa., on the one hand, and Akron, 
Ohio, Cleveland, Ohio, or Detroit, Mich., on the other, shall 
originate or terminate at Roanoke; Va., or a point south thereof: 
Provided , however , That the authority of the holder to engage in 
local air transportation between Pittsburgh, on the one hand, and 
Akron, Cleveland, and Detroit, on the other, under the conditions 
specified in this paragraph (6) shall, unless otherwise continued, 
terminate 60 days after final decision by the Board in Docket No. 4294, 
and, in the event such authority is terminated, this condition (6) 
shall thereafter require that T, the holder shall not engage in local 

air transportation between Pittsburgh, Pa., on the one hand, and 
Akron, Ohio, Cleveland, Ohio, and Detroit, Mich., on the other. " 

(7) Flights between Tampa, Fla., and/or St. Petersburg-Clear¬ 
water, Fla., on the one hand, and Miami, Fla., on the other, shall 
originate or terminate at Atlanta, Ga., or Birmingham, Ala., or 
points north of either thereof. 

(8) The authorization herein to serve Ocala and Gainesville, Fla., 
shall expire on February 1, 1952. The authorization to serve Mel¬ 
bourne, Fla., shall expire on September 25, 1955. — 

— In Docket No. 5255, the holder has applied for renewal of its auth¬ 
orization to serve Ocala and Gainesville, Fla., and in Docket No. 7146 
has applied for renewal of its authorization to serve Melbourne, Fla. 



177 


The exercise of the privileges granted by this certificate, as 
amended, shall be subject to such other reasonable terms, conditions and 
limitations required by the public interest as may from time to time be 
prescribed by the Board. 

This certificate, as amended, shall be effective on April 18, 1956. 
****** 


843 CERTIFICATE 

EASTERN AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules, and regulations issued thereunder, to engage in 
air transportation with respect to persons, property, and mail, as fol¬ 
lows: 

1. Between the terminal point Miami, Fla., the intermediate 
points West Palm Beach, Fla., Vero Beach, Fla., Orlando, Fla., 
Ocala, Fla., Gainesville, Fla., Daytona Beach, Fla., Jacksonville, 
Fla., Waycross, Ga., Macon, Ga., Atlanta, Ga., and (a) beyond 
Atlanta, Ga., the intermediate points, Columbus, Ga., Birmingham, 
Ala., Florence/Sheffield/Tuscumbia, Ala., and the terminal point 
Memphis, Tenn., and (b) beyond Atlanta., Ga., the intermediate 
points Rome, Ga., Chattanooga, Tenn., and Nashville, Tenn., and 
(i) beyond Nashville, Tenn., the intermediate point Evansville, Ind., 
and the terminal point St. Louis, Mo., and (ii) beyond Nashville, 
Tenn., the intermediate points Bowling Green, Ky., Louisville, Ky., 
and Indianapolis, Ind., and the terminal point Chicago, Ill.; 

2. Between the terminal point Miama, Fla., the intermediate 
points St. Petersburg/Clearwater, Fla., Tampa, Fla., Ocala, 

Fla., Gainesville, Fla., Tallahassee, Fla., Albany, Ga., Columbus, 
Ga., Macon, Ga., Atlanta, Ga., Rome, Ga., Chattanooga, Tenn., 
and Nashville, Tenn., and (a) beyond Nashville, Tenn., the inter¬ 
mediate point Evansville, Ind., and the terminal point St. Louis, 

Mo., and (b) beyond Nashville, Tenn., the intermediate points 
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Bowling Green, Ky., Louisville, Ky., and Indianapolis, Ind., and 
the terminal point Chicago, Ill.; 

3. Between the terminal point Miami, Fla., the intermediate 
points St. Petersburg/Clearwater, Fla., Tampa, Fla., Ocala, Fla., 
Gainesville, Fla., Tallahassee, Fla., Dothan, Ala., Montgomery, 
Ala., Birmingham, Ala., Florence/Sheffield/Tuscumbia, Ala., 

and the terminal point Memphis, Term.; and 

4. Between the terminal point Miami, Fla., the intermediate 
points St. Petersburg/Clearwater, Fla., Tampa, Fla., Ocala, 

Fla., Gainesville, Fla., Tallahassee, Fla., Dothan, Ala., Mont¬ 
gomery, Ala. , Birmingham, Ala., and (a) beyond Birmingham, Ala., 
the intermediate points Florence/Sheffield/Tuscumbia, Ala., and 
Nashville, Tenn., and (b) beyond Birmingham, Ala., the inter¬ 
mediate points Huntsville, Ala., and Nashville, Tenn., and (i) be¬ 
yond Nashville, Tenn., the intermediate point Evansville, Ind., and 
the terminal point St. Louis, Mo., and (ii) beyond Nashville, Tenn., 
the intermediate points Bowling Green, Ky., Louisville, Ky., and 
Indianapolis, Ind., and the terminal point Chicago, Ill.; 

5. Between the terminal point Miami, Fla., the intermediate 
points West Palm Beach, Fla., Vero Beach, Fla., Orlando, Fla., 
Ocala, Fla., Gainesville, Fla., and Tallahassee, Fla., and beyond 
Tallahassee, Fla., as described in 2, 3, and 4 above; 

6. Between the terminal point Miami, Fla., the intermediate 
point Tampa, Fla., and the terminal point Houston, Tex.; 

to be known as route No. 10. 

The service herein authorized is subject to the following terms, 
conditions, and limitations: 

1. The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be auth¬ 
orized by the Board, and may begin or terminate, or begin and terminate, 
trips at points short of terminal points. 

844 2. The holder may continue to serve regularly any point named 

herein through the airport last regularly used by the holder to serve 


such point prior to the effective date of this certificate, as amended, and 
may continue to maintain regularly scheduled nonstop service between 
any two points not consecutively named herein, if nonstop service was 
regularly scheduled by the holder between such points prior to the effec¬ 
tive date of this certificate, as amended. Upon compliance with such pro¬ 
cedure relating thereto as may be prescribed by the Board, the holder may, 
in addition to the service hereinabove expressly prescribed, regularly 
serve a point named herein through any airport convenient thereto, and 
render scheduled nonstop service between any two points not consecutively 
named herein between which service is authorized hereby. 

3. Flights between Tampa, Fla., and/or St. Petersburg/Clear¬ 
water, Fla., on the one hand and Miami, Fla., on the other shall originate 
or terminate at Atlanta, Ga., or Birmingham, Ala., or points north of 
either thereof. 

4. The holder shall serve either Atlanta, Ga., or both Nashville, 
Tenn., and Montgomery, Ala., on all flights serving both Chicago, Ill., 
and New Orleans, La. 

5. The holder shall not serve Columbus, Ga., and Macon, Ga., on 
the same flight, or serve Columbus, Ga., anti Albany, Ga., on the same 
flight. 

6. Flights serving Memphis, Tenn., Atlanta, Ga., and a point or 
points north of Atlanta, Ga., on the holder's route No. 5 shall also serve 
Birmingham, Ala. 

7. The holder shall not serve Birmingham, Ala., and Atlanta, Ga., 
by flights originating at Birmingham, Ala., and terminating at Atlanta, 

Ga., or by flights originating at Atlanta, Ga., and terminating at Birm¬ 
ingham, Ala. 

8. Ocala, Fla., and/or Gainesville, Fla., may be served only if 
served as intermediate stops on flights which serve (1) Orlando, Fla., 

on the one hand and Jacksonville, Fla., or Tallahassee, Fla., on the other, 
or (2) Tallahassee, Fla., on the one hand and Tampa, Fla., or St. Peters¬ 
burg/Clearwater, Fla., on the other; 

9. On flights serving Ocala, Fla., and/or Gainesville, Fla., the 
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holder shall not engage in local air transportation between (1) Jackson¬ 
ville, Fla., on the one hand and Tampa, Fla., or St. Petersburg/Clear- 
water, Fla., on the other, (2) Orlando, Fla., on the one hand and Tampa, 
Fla., or St. Petersburg/Clearwater, Fla., on the other, or (3) Jackson¬ 
ville, Fla., and Tallahassee, Fla. 

10. The holder shall render service pursuant to the authorization 
set forth and described in route segment 6, above, only on through-plane 
flights operated between Miami and points west of Amarillo, on route No. 

2, pursuant to interchange agreement between the holder, Braniff Air¬ 
ways, Inc., and Trans-World Airways, Inc., approved by the Board. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions, and limita¬ 
tions required by the public interest as may from time to time be pre¬ 
scribed by the Board. 

This certificate, as amended, shall be effective on April 11, 1952, 
provided, however, that prior to the date on which the certificate, as 
845 amended, would otherwise become effective the Board, either on 

its own initiative or upon the filing of a petition or petitions seeking re¬ 
consideration of the Board T s order of February 11, 1952 (order serial 
No. E-6105), insofar as such order authorizes the issuance of this cer¬ 
tificate, as amended, may by order or orders extend such effective date 
from time to time. 

The authorization herein to serve Ocala, Fla., and Gainesville, 

Fla., Fla., and to provide service on segment 5, above, shall expire on 
February 1, 1952. The authority to provide service on segment (6), 
above, shall expire on April 11, 1953. 


* 


* 


* 


* 


* 
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Issued pursuant to 
Order No. E-9692 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 


NORTHWEST AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, the 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in air 
transportation with respect to persons, property and mail, as follows: 

1. Between the co-terminal points New York, N. Y., and Newark, 
N. J., the intermediate points Detroit, Mich., Chicago, Ill., 
Milwaukee, Madison, Green Bay, Wausau, La Crosse and 
Eau Claire, Wis., Rochester andMioneapolis-St. Paul, Minn., 
and Fargo, N. Dak., and (i) beyond Fargo, N. Dak., the inter¬ 
mediate point Grand Forks, N.Dak., and (ii) beyond Fargo, 

N. Dak., the intermediate points Jamestown and Bismarck- 
Mandan, N.Dak., Miles City, Billings, Great Falls, Bozeman, 
Butte, Helena, Missoula and Kalispe.ll, Mont., Spokane, Wen¬ 
atchee and Yakima, Wash., and the co-terminal points Seattle, 
Wash., and Portland, Oreg.; 

2. Between the terminal point Washington, D. C., the intermediate 
points Pittsburgh, Pa., Cleveland, Ohio, Detroit, Mich., 
Milwaukee, Madison, Green Bay, Wausau, La Crosse, and 
Eau Claire, Wis., Rochester and Minneapolis-St. Paul, Minn., 
and Fargo, N.Dak., and (i) beyond Fargo, N.Dak., the inter¬ 
mediate point Grand Forks, N.Dak., and (ii) beyond Fargo, 

N. Dak., the intermediate points Jamestown and Bismarck- 
Mandan, N.Dak., Miles City, Billings, Great Falls, Bozeman, 
Butte, Helena, Missoula and Kalispell, Mcnt., Spokane, Wen¬ 
atchee and Yakima, Wash., and the co-terminal points Seattle, 
Wash., and Portland, Oreg.; 
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3. Between the terminal point Chicago, Ill., the intermediate points 
Milwaukee, Madison, Green Bay, Wausau, La Crosse and Eau 
Claire, Wis., Rochester and Minneapolis-St. Paul, Minn., 
and Fargo, N.Dak., and (i) beyond Fargo, N.Dak., the inter¬ 
mediate point Grand Forks, N.Dak., and (ii) beyond Fargo, N. 
Dak., the intermediate points Jamestown and Bismarck-Mandan, 
N. Dak., Miles City, Billings, Great Falls, Bozeman, Butte, 
Helena, Missoula and Kalispell, Mont., Spokane, Wenatchee 
and Yakima, Wash., and the co-terminal points Seattle, Wash., 
and Portland, Oreg.; 

850 4. Between the terminal point Minneapolis-St. Paul, Minn., and 

the terminal point Duluth, Minn. -Superior, Wis., and 
5. Between the intermediate point Butte, Mont., and the terminal 
point Portland, Oreg., 
to be known as Route No. 3. 

The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled non-stop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
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herein between which service is authorized hereby. 

(3) Flights serving Chicago, Ill., on segment 1 shall originate 
at Minneapolis-St. Pauli, Minn., or a point west thereof, and 
terminate at New York, N. Y., or Newark, N. J., or originate at 
New York, N. Y. or Newark, N. J., and terminate at Minneapolis - 
St. Paul, Minn., or a point west thereof. 

(4) The holder shall render service east of Milwaukee, Wis., 
only on flights originating at M inneapol is -St. Paul , Minn., or a 
point west thereof, and terminating at New York, N. Y., Newark, 

N. J., or Washington, D. C., or originating at New York, N.Y., 
Newark, N. J., or Washington, D. C., and terminating at Minneapo¬ 
lis-St. Paul, Minn., or a point west thereof: Provided, (a) That 
any flight originating at Washington, D. C., may be terminated at 
Detroit, Mich., if it is scheduled to connect at Detroit with a flight 
scheduled to originate at New York, N.Y., and terminate at Seattle^ 
Wash., and that any flight terminating at Washington, D. C., may 
originate at Detroit, Mich., if it is scheduled to connect at Detroit 
with a flight scheduled to originate at Seattle, Wash., and terminate 

851 at New York, N.Y. For the purpose of this provision of the cer- 
tif icate, as amended, the term "to connect" shall be deemed to 
require that the time between scheduled arrival of one flight at 
Detroit and the scheduled departure of the flight with which it 
connects shall not exceed 45 minutes; and (b) that the holder may 
terminate at Detroit, Mich., flights originating at New York, N.Y., 
or Newark, N. J., and may originate at Detroit, Mich., flights 
terminating at New York, N.Y., or Newark, N. J. 

(5) The holder shall not serve Madison or LaCrosse, Wis., or 
Rochester, Minn., on flights serving Green Bay, Wausau or Eau 
Claire, Wis. 

(6) The holder shall not serve Great Falls, Mont., on flights 
serving Butte or Helena, Mont. 

(7) Notwithstanding the linear route description in this certifi¬ 
cate, as amended, the holder may, on flights carrying property 


184 


and mail only, serve Pittsburgh, and Cleveland as intermediate 
points between New York-Newark and Minneapolis-St. Pail, on the 
same flights: Provided, That on such flights the holder shall not 
discharge at either city in any pair of cities in the following list 
property or mail which was enplaned at the other city in that pair 
of cities: New York and Pittsburgh, New York and Cleveland, 
Pittsburgh and Chicago, Cleveland and Chicago, and Washington 
and Chicago. 

(8) The holder's authority to serve Miles City, Mont., is sus¬ 
pended during the period Frontier Airlines, Inc., is authorized to 
serve such point. 

The exercise of the privileges granted by this certificate, as amend 
ed, shall be subject to such other reasonable terms, conditions and limi¬ 
tations required by the public interest as may from time to time be pre¬ 
scribed by the Board. 

This certificate, as amended, shall be effective on October 30, 

1955. 

852 The authority in tT (7) M above shall expire on August 11, 1954, or 
upon the date the temporary certificate of public convenience and neces¬ 
sity issued pursuant to the Board's Order Serial No. E-3085, adopted 
July 29, 1949, otherwise cease to become effective, whichever shall 
occur first. 1 / 

******* 


—^ Northwest Airlines, Inc., has filed an application on July 30, 1954, 
Docket No. 6785, for continuation of the authority in "(7)" above. 
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Issued pursuant to 
Order No. E-9915 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

853 TRANS WORLD AIRLINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, 
the provisions of Title IV of the Civil Aeronautics Act of 1938, as amend¬ 
ed, and the orders, rules and regulations issued thereunder, to engage 
in air transportation with respect to persons, property and mail, as 
follows: 

1. Between the terminal point San Francisco, Calif., the inter¬ 
mediate points Oakland, Fresno and Los Angeles, Calif., Las 
Vegas and Boulder City, Nev., Grand Canyon and Phoenix, 

Ariz., Albuquerque and Santa Fe., N.Mex., Amarillo, Tex., 
Oklahoma City and Tulsa, Okla., Wichita and Topeka, Kans., 
Kansas City and St. Louis, Mo., Louisville, Ky., Cincinnati 
and Dayton, Ohio, and (a) beyond Dayton, Ohio, the intermediate 
points Columbus and Toledo, Ohio, and the terminal point De¬ 
troit, Mich., and (b) beyond Dayton, Ohio, the intermediate 
point Cleveland, Ohio, and the co-terminal points New York, 

N. Y., and Newark, N. J., and (c) beyond Dayton, Ohio, the 
intermediate points Columbus, Ohio, Wheeling and Morgantown, 
W. Va., and the co-terminal points Washington, D. C., and 
Baltimore, Md., and (d) beyond Dayton, Ohio, the intermediate 
points Washington, D. C., Baltimore, Md., Philadelphia, Pa., 
and the co-terminal points New York, N. Y., and Newark, N. J., 
and (e) beyond Dayton, Ohio, the intermediate points Columbus, 
Ohio, and Pittsburgh, Pa., and (i) beyond Pittsburgh, Pa., the 
intermediate points Williamsport and Scranton-Wilkes-Barre, 

Pa., Binghamton and Albany, N. Y., and the terminal point 
Boston, Mass., and (ii) beyond Pittsburgh, Pa., the intermediate 
points Harrisburg, Lancaster, Reading and AUentown-Bethlehem- 
Easton, Pa., Wilmington, Del., and Philadelphia, Pa., and the 
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co-terminal points New York, N. Y., and Newark, N. J.; 

2. Between the terminal point San Francisco, Calif., the inter¬ 
mediate points Oakland, Fresno and Los Angeles, Calif., Las. 
Vegas and Boulder City, Nev., Grand Canyon and Phoenix, 

Ariz., Albuquerque and Santa Fe, N. Mex., Amarillo, Tex., 
Oklahoma City and Tulsa, Okla., Wichita and Topeka, Kans., 
Kansas City and St. Louis, Mo., Terre Haute and Indianapolis, 
Ind., Cincinnati and Dayton, Ohio, and beyond Dayton, Ohio, as 
in "1” (a), (b), (c), (d) and (e) above; 

854 3. Between the terminal point San Francisco, Calif., the inter¬ 

mediate points Oakland, Fresno and Los Angeles, Calif., Las 
Vegas and Boulder City, Nev., Grand Canyon and Phoenix, Ariz., 
Albuquerque and Santa Fe, N.Mex., Amarillo, Tex., Wichita 
and Topeka, Kans., Kansas City, Mo., and (a) beyond Kansas 
City, Mo., the intermediate points Hannibal, Mo. -Quincy, Ill., 
Peoria and Chicago, Ill., and Detroit, Mich., and the co-termin¬ 
al points New York, N. Y., and Newark, N. J., and (b) beyond 
Kansas City, Mo., the intermediate points Hannibal, Mo. - 
Quincy, Ill., Peoria and Chicago, Ill., and the terminal point 
Pittsburgh, Pa.; 

4. Between the terminal point Chicago, Ill., the intermediate 
points South Bend and Fort Wayne, Ind., Dayton and Columbus, 
Ohio, and (a) beyond Columbus, Ohio, the intermediate points 
Wheeling and Morgantown, W. Va., and the co-terminal points 
Washington, D. C., and Baltimore, Md., and (b) beyond Colum¬ 
bus, Ohio, the intermediate point Pittsburgh, Pa., and (i) 
beyond Pittsburgh, Pa., the intermediate points Williamsport 
and Scranton-Wilkes-Barr e, Pa., Binghamton and Albany, N.Y., 
and the terminal point Boston, Mass., and (ii) beyond Pittsburgh, 
Pa., the intermediate points Harrisburg, Lancaster, Beading 
and Allentown-Bethlehem-Easton, Pa., Wilmington, Del., and 
Philadelphia, Pa., and the co-terminal points New York, N.Y., 
and Newark, N. J.; 
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5. Between the terminal point San Francisco, Calif., the inter¬ 
mediate points Oakland and Los Angeles, Calif., Denver, Colo., 
and Kansas City, Mo., and beyond Kansas City, Mo., as in 
segments 1, 2 and 3 above (with the restrictions applicable 
thereto). 

to be known as Route No. 2. 

The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the points 
named herein, except as temporary suspensions of service may be 
authorized by the Board; and may begin or terminate, or begin and 
terminate, trips at points short of terminal points. 

(2) The holder may continue to serve regularly any point named 
herein through the airport last regularly used by the holder to serve 
such point prior to the effective date of this certificate, as amended; 
and may continue to maintain regularly scheduled nonstop service 
between any two points not consecutively named herein if nonstop 
service was regularly scheduled by the holder between such points 
prior to the effective date of this certificate, as amended. Upon 
compliance with such procedure relating thereto as may be pre¬ 
scribed by the Board, the holder may, in addition to the service 
hereinabove expressly prescribed, regularly serve a point named 
herein through any airport convenient thereto, and render scheduled 
nonstop service between any two points not consecutively named 
herein between which service is authorized hereby. 

855 (3) None of the following pairs of points shall be served on the 

same flight: Phoenix and Grand Canyon, Ariz., Chicago, Ill., and 
Cleveland, Ohio, and Fort Wayne, Ind., and Cleveland, Ohio. 

(4) The holder shall serve Las Vegas, Nev., and Los Angeles, 
Calif., on the same flight only when such flight originates or termin¬ 
ates at Albuquerque, N. Mex., or a point east thereof. 

(5) The holder shall not render scheduled nonstop service be¬ 
tween Louisville, Ky., and Cleveland, Ohio, or between Indianapolis, 
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Ind., and Cincinnati, Ohio. 

(6) The holder shall render scheduled nonstop service between 
Chicago, Ill., and Boston, Mass., between Chicago, HI., and 
Baltimore, Md., and between Chicago, HI., and Washington, D. C., 
only on flights originating or terminating at Kansas City, Mo., or 

a point west thereof. 

(7) Flights serving Chicago, HI., and Toledo, Ohio, shall 
serve Dayton, Ohio. 

(8) Flights serving Louisville, Ky., or Cincinnati, Ohio, on the 
one hand, and Washington, D. C., on the other, shall also serve 
Columbus or Dayton, Ohio. 

(9) Flights serving Louisville, Ky., on the one hand, and 
Wilmington, Del., Philadelphia, Pa., or Boston, Mass., on the 
other, shall also serve Cincinnati, Dayton or Columbus, Ohio, or 
Pittsburgh, Pa. 

(10) Flights serving Louisville, Ky., and Baltimore, Md., 
shall also serve Cincinnati, Dayton or Columbus, Ohio. 

(11) Flights serving Louisville, Ky., on the one hand, and Los 
Angeles, San Francisco or Oakland, Calif., or Phoenix, Ariz., 
on the other, shall also serve St. Louis or Kansas City, Mo. 

(12) Flights on segments "1" and "2” serving Detroit, Mich., 

on the one hand, and Los Angeles, San Francisco or Oakland, Calif., 
or Phoenix, Ariz., on the other, shall also serve one of the follow¬ 
ing points: Columbus, Dayton, or Cincinnati, Ohio, St. Louis or 
Kansas City, Mo. 

(13) Flights serving Toledo, Ohio, on the one hand, and Los 
Angeles, San Francisco or Oakland, Calif., on the other, shall 
also serve one of the following points: Columbus, Dayton or Cin¬ 
cinnati, Ohio, St. Louis or Kansas City, Mo. 

(14) Flights serving Indianapolis or Terre Haute, Ind., on the 
one hand, and Detroit, Mich., or Toledo, Ohio, on the other, shall 
also serve Dayton or Columbus, Ohio. 

(15) The holder shall serve Los Angeles and San Francisco, 
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Calif., Los Angeles and Oakland, Calif., or Los Angeles and Fresno, 
Calif., on the same flights only when such flights originate or ter¬ 
minate at Albuquerque, N. Mex., or points east thereof. 

(16) In the operation of any nonstop flight authorised herein, 
the holder shall not make operational stops, unless caused by an 
emergency or considerations of safety arising during such flight 
at any point not named between the two terminals of such flight in 
a certificate of public convenience and necessity of the holder. 

(17) The holder shall not engage in local air transportation 
between Phoenix, Ariz., on the one hand, and Boulder City or Las 
Vegas, Nev., on the other, during the period between the date upon 
which Bonanza Air Lines, Inc., inaugurates service over the Las 
Vegas-Phoenix portion of the route awarded it by Order Serial No. 
E-3596, dated November 22, 1949, and the date (a) upon which the 
Chairman of the Board certifies to the holder hereof that Bonanza 
Air Lines, Inc., or any assignee of Bonanza Air Lines, Inc., no 
longer holds an effective certificate issued by the Board for the 
aforesaid service, or (b) upon which the Board, acting pursuant to 
its order in the Bonanza Air Lines, Inc. -Transcontinental L Western 
Air., Inc., Route Authorization Transfer Case , Docket No. 4053 
(Order Serial No. E-3547, dated November 10, 1949), otherwise 
directs that such service may be resumed whichever shall first 
occur. 

(18) The holder's authority to serve Lancaster, Pa., and 
Wilmington, Del., is suspended as to each such point for the period 
during which Allegheny Airlines, Inc., is authorized to serve such 
point. 

(19) The holder's authority to serve Hannibal, Mo. -Quincy, 

Ill., is suspended for the period during which Ozark Air Lines, Inc., 
is authorized to serve such point. 

(20) The holder may serve Detroit, Mich., on segment 3(a) 
only on flights originating at Kansas City, Mo., or a point west 
thereof and terminating at New York, N. Y., or Newark, N. J., or 
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originating at New York, N. Y., or Newark, N. J., and terminating 
at Kansas City, Mo., or a point west thereof. 

(21) Flights on segment 3 serving Detroit, Mich., on the one 
hand, and points west of Chicago, Ill., on the other, shall also 
serve Chicago, Ill. 

(22) Flights serving Cleveland, Ohio, on the one hand, and 
New York, N. Y., or Newark, N. J., on the other hand, shall 
originate or terminate at St. Louis, Mo., or a point west thereof. 

(23) The holder shall not serve Denver, Colo., on flights 
serving Kansas City or St. Louis, Mo. 

(24) Flights serving Denver, Colo., on the one hand, and 
Los Angeles, San Francisco or Oakland, Calif., on the other hand, 
shall originate or terminate at Chicago, Ill., or points east thereof 
(or east of St. Louis, Mo.). 

(25) The holder shall render service between Baltimore, Md., 
or Washington, D. C., on the one hand, and Philadelphia, Pa., New 
York, N. Y., or Newark, N. J., on the other hand, only on flights 
which also serve Tulsa or Oklahoma City, Okla. 

(26) The holder shall not serve either Tulsa or Oklahoma City, 
Okla., on flights which also serve Wichita or Topeka, Kans., or 
Kansas City, Mo. 

The exercise of the privileges granted by this certificate, as a- 
mended, shall be subject to such other reasonable terms, conditions 
and limitations required by the public interest as may from time to time 
be prescribed by the Board. 

This certificate, as amended, shall be effective on January 20, 

****** 


1956. 
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Issued pursuant to Orders Nos. 

£-9887 and E-9886 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

(as amended) 

UNITED AIR LINES, INC. 

is hereby authorized, subject to the provisions hereinafter set forth, foe 
provisions of Title IV of the Civil Aeronautics Act of 1938, as amended, 
and the orders, rules and regulations issued thereunder, to engage in 
air transportation with respect to persons, property and mail, as follows: 

1. Between the terminal point Seattle, Wash., the intermediate 
points Tacoma, Wash., Portland and Pendleton, Oreg., Boise 
and Twin Falls, Idaho, Salt Lake City, and Ogden, Utah, 

Rock Springs and Cheyenne, Wyo., Denver, Colo., Scotts- 
bluff, North Platte, Grand Island, Lincoln and Omaha, Nebr., 
Kansas City, Mo., Des Moines, Cedar Rapids and Iowa City, 
Iowa, Moline, Ill., Milwaukee, Wis., Chicago, HI., South 
Bend and Fort Wayne, Ind., Toledo, Ohio, and (a) beyond 
Toledo, Ohio, the intermediate points Detroit, Mich., Cleve¬ 
land, Akron, and Youngstown, Ohio, Pittsburgh, Bradford, 
Allentown-Bethlehem-Easton and Philadelphia, Pa., and the 
co-terminal points New York, N. Y., and Newark, N. J., 

and (b) beyond Toledo, Ohio, foe intermediate points Cleveland, 
Ohio, Hartford, Conn.-Springfield, Mass., Providence, R.L, 
and the terminal point Boston, Mass., and (c) beyond Toledo, 
Ohio, the co-terminal points Washington, D. C., and Balti¬ 
more, Md. 

2. Between the intermediate point Pendleton, Oreg., foe inter¬ 
mediate point Walla Walla, Wash., and foe terminal point 
Spokane, Wash.; 

3. Between the intermediate point Pendleton, Oreg., and the 
terminal point Seattle, Wash.; 

Between the intermediate points Boise, Idaho, Reno, Nev., 
and Sacramento, Calif., and the terminal point San Fran¬ 
cisco, Calif.; 
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5. Between the terminal point Oakland, Calif., the intermediate 
points San Francisco and Sacramento, Calif., Reno, Elko and 
Ely, Nev., Salt Lake City and Ogden, Utah, Rock Springs and 
Cheyenne, Wyo., Denver, Colo., Scottsbluff, North Platte, 
Grand Island, Lincoln and Omaha, Nebr., Kansas City, Mo., 
Des Moines, Cedar Rapids and Iowa City, Iowa, Moline, Ill., 
Milwaukee, Wis., Chicago, Ill., South Bend and Fort Wayne, 
Ind., Toledo, Ohio, and (a) beyond Toledo, Ohio, the inter¬ 
mediate points Detroit, Mich., Cleveland, Akron and Youngs¬ 
town, Ohio, Pittsburgh, Bradford, Allentown-Bethlehem- 
Easton and Philadelphia, Pa., and the co-terminal points New 
York, N. Y., and Newark, N. J., and (b) beyond Toledo, 

Ohio, the intermediate points Detroit, Mich., Cleveland, Ohio, 
Hartford, Conn. -Springfield, Mass., Providence, R. I., and 
the terminal point Boston, Mass., and (c) beyond Toledo, 

Ohio, the co-terminal points Washington, D. C. and Balti¬ 
more, Md.; 

6. Between the terminal point Los Angeles, Calif., the intermed¬ 
iate points Las Vegas, Nev., Grand Junction and Denver, Colo., 
Scottsbluff, North Platte, Grand Island, Lincoln and Omaha, 
Nebr., Kansas City, Mo., Des Moines, Cedar Rapids and 
Iowa City, Iowa, Moline, Ill., Milwaukee, Wis., Chicago, 

Ill., South Bend and Fort Wayne, Ind., Toledo, Ohio, and 
(a) beyond Toledo, Ohio, the intermediate points Detroit, 

Mich., Cleveland, Akron and Youngstown, Ohio, Pittsburgh, 
Bradford, Allentown-Bethlehem-Easton and Philadelphia, Pa., 
and the co-terminal points New York, N. Y., and Newark, 

N. J., and (b) beyond Toledo, Ohio, the intermediate points 
Detroit, Mich., Cleveland, Ohio, Hartford, Conn. -Spring- 
field, Mass., Providence, R.I., and the terminal point 
Boston, Mass., and (c) beyond Toledo, Ohio, the co-terminal 
points Washington, D. C., and Baltimore, Md.; 

7. Between the terminal point Seattle, Wash., the intermediate 
points Tacoma, Wash., Portland, Salem, Eugene, Bend- 
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Redmond and Medford, Oreg., Eureka, Calif., Klamath Falls, 
Oreg., Red Bluff, Calif., Reno, Nev., Sacramento, Oakland, 
San Francisco, Stockton, Modesto, Merced, Salinas, Monterey, 
Fresno, Visalia, Bakersfield, Santa Barbara, Los Angeles, 
and Long Beach, Calif., and the terminal point San Diego, 

Calif., 

to be known as Route No. 1. 

The service herein authorized is subject to the following terms, 
conditions and limitations: 

(1) The holder shall render service to and from each of the points named 
herein except as temporary suspensions of service may be authorized by 
the Board, and may begin or terminate, or begin and terminate, trips at 
points short of terminal points. 

(2) The holder may continue to serve regularly any point named herein 
through the airport last regularly used by the holder to serve such point 
prior to the effective date of this certificate, as amended; and may continue 
to maintain regularly scheduled nonstop service between any two points not 

860 consecutively named herein if nonstop service was regularly scheduled 

by the holder between such points prior to the effective date of this certifi¬ 
cate, as amended. Upon compliance with such procedure relating thereto 
as may be prescribed by the Board, the holder may, in addition to the 
service hereinabove expressly prescribed, regularly serve a point named 
herein, through any airport convenient thereto, and render scheduled non¬ 
stop service between any two points not consecutively named herein be¬ 
tween which service is authorized hereby. 

(3) The holder shall not serve Milwaukee, Wis., on flights serving 
Chicago, Ill., Detroit, Mich., Baltimore, Md., or Washington, D. C. 

(4) The holder shall serve Milwaukee, Wis., only on flights originating 
at Omaha, Nebr., or a point west thereof, and terminating at Cleveland, 
Ohio, or a point east thereof, or originating at Cleveland, Ohio, or a 
point east thereof, and terminating at Omaha, Nebr., or a point west 
thereof. 

(5) The holder shall serve at least one intermediate point east of 
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Milwaukee, Wis., on all flights serving Milwaukee, Wis., and New York, 
N. Y., or Milwaukee, Wis., and Newark, N. J. 

(6) The holder shall serve Detroit, Mich., only on flights originating 
at Denver, Colo., or a point west thereof, and terminating at New York, 
N. Y., or originating at New York, N. Y., and terminating at Denver, 
Colo., or a point west thereof: Provided , That the holder may originate 
flights at Detroit, Mich., which terminate at Philadelphia, Pa., or 
originate flights at Philadelphia, Pa., which terminate at Detroit, Mich. 

(7) The holder shall render scheduled nonstop service between Chicago, 
HI., and Washington, D. C., between Chicago, Ill., and Baltimore, Md., 
and between Chicago, Ill., and Boston, Mass., only on flights originating 
or terminating at Omaha, Nebr., or a point west thereof. 

(8) The holder shall not serve Klamath Falls and Medford, Oreg., by 
the same flight. 

(9) The holder shall not serve Bend-Redmond and Eugene, Oreg., by 
the same flight. 

(10) The holder shall serve Las Vegas, Nev., and Los Angeles, Calif., 
on the same flight only when such flight originates or terminates at Den¬ 
ver, Colo., or a point east thereof. 

(11) In the operation of any nonstop flight authorized herein, the holder 
shall not make operational stops, unless caused by an emergency or con¬ 
siderations of safety arising during such flight, at any point not named 
between the two terminals of such flight in a certificate of public con¬ 
venience and necessity of the holder. 

(12) The authorization to serve Ely, Nev., shall continue in effect 
up to and including June 30, 1957. 

(13) The holder's authority to serve Eureka and Red Bluff, Calif., is 
suspended up to and including December 29, 1958. 

(14) Notwithstanding the linear route description in this certificate, as 
amended, the holder may on flights carrying property and mail only, 
serve Hartford, Conn. -Springfield, Mass., and/or Boston, Mass., on 
the one hand, and Newark, N. J., and/or New York, N. Y., on the other 
hand, on the same flight: Provided, That on such flights United shall not 
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discharge at New York, Newark, Trenton, Philadelphia, AUentown-Beth- 
lehem-Easton, Bradford, Youngstown, or Akron property or mall which 
was enplaned in Boston or Hartford-Springfield, and shall not discharge 
at Boston or Hartford-Springfield property or mail which was enplaned in 
New York, Newark, Trenton, Philadelphia, Allentown-Bethlehem-Easton, 
Bradford, Youngstown or Akron. The authority under this paragraph 
shall expire on August 11, 1954, or upon the date the temporary certifi¬ 
cates of public convenience and necessity issued pursuant to the Board's 
Order No. E-3085, dated July 29, 1949, otherwise cease to be effective, 
whichever shall first occur. —^ 

(15) The holder shall serve Pittsburgh, Pa., only on flights origi¬ 
nating or terminating at Omaha, Nebr., or at a point west thereof, and 
all flights serving Pittsburgh shall also serve Chicago; provided , however , 
that the authority of the holder to engage in local air transportation between 
Pittsburgh, Pa., and Chicago, Ill., shall, unless otherwise continued, 
terminate 60 days after final decision by the Board on the issue of Pitts - 
burgh-Chicago service, in Docket No. 6118. 

(16) The holder shall not engage in local air transportation between 
Kansas City, Mo., on the one hand, and Denver, Colo., or Chicago, Ill. 
on the other hand. 

(17) The holder shall not serve Kansas City, Mo., on flights serv¬ 
ing Lincoln or Omaha, Nebr., or Des Moines, Iowa. 

The exercise of the privileges granted by this certificate, as amended, 
shall be subject to such other reasonable terms, conditions and limita¬ 
tions required by the public interest as may from time to time be prescribed 
by the Board. 

This certificate, as amended, shall be effective on December 30, 

1955. 

♦ * * * * * 


The holder has filed an application, dated July 14, 1954, in Docket 
No. 6766 for renewal of this authority. 
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No. 13,323 

PETITIONER’S STATEMENT OF QUESTIONS PRESENTED 

Petitioner seeks review of orders of the Civil Aeronautics Board 
designated Numbers E-9734 and E-10043 which (1) directed that Petitioner’s 
Docket No. 2396 application be heard in a large area proceeding involving 
issues of service to points and areas not contemplated by Petitioner’s 
Docket 2396 application, and (2) refused to consolidate for hearing and 
decision with the Board’s expanded proceeding all or portions of other of 
Petitioner’s applications (Docket Nos. 3207, 7287, 7292, 7293, 7204, 

7295 and 7529). 

The issues have been stipulated to be: 

(1) Whether the orders of which review :1s sought are final orders 
subject to judicial scrutiny and review at this time; 

(2) Whether the Board’s action in ordering that Petitioner’s Docket 
No. 2396 application be heard in a consolidated route proceed¬ 
ing ( Great Lakes-Southeast Service Case ) deprived Petitioner 

of a right to disposal of said application "as speedily as possible"; 

(3) Whether the Board’s refusal to consolidate Petitioner’s applica¬ 
tions in CAB Docket Nos. 3207, 7287, 7292, 7293, 7294, 7295 
and 7529, for hearing and decision in the Great Lakes-Southeast 
Service Case deprives Petitioner of its statutory right to a full 
and fair hearing on those applications; and 

(4) Whether the Board abused its discretion in refusing to order con¬ 
solidation as set forth in paragraph (c) above, or, alternatively, 
in declining to impose restrictions in the Great Lakes-Southeast 
Service Case so as to eliminate the poss i bility of the carriage of 
through traffic and/or the performance of new through service by 
successful applicants therein. 

Also presented is the question of whether the Board made adequate and 
sufficient findings to support its refusal either to consolidate Petitioner’s ap¬ 
plications or to restrict the proceeding in the manner requested by Petitioner. 
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- UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

' No. 13,323 

EASTERN AIR LINES, INC., Petitioner 

v. 

CIVIL AERONAUTICS BOARD, Respondent 

CAPITAL AIRLINES, INC., DELTA AIR LINES, INC., 

ET AL., Intervenors 

ON PETITION FOR REVIEW OF ORDERS OF THE 
CIVIL AERONAUTICS BOARD 

BRIEF FOR PETITIONER 

JURISDICTIONAL STATEMENT 

This is an appeal (pursuant to petition for review filed by Eastern 
Air Lines, Inc. ("Petitioner") on April 28, 1956 and amended on May 16, 
1956) from orders of the Civil Aeronautics Board ("the Board"), designated 
Numbers E-9734 and E-10043, and dated November 10, 1955 and February 
28, 1956, respectively (JA 133 and 143), which denied Petitioner's motions 
for disposition of its application in Docket 2396 (JA 87-93) (filed in 1946) 
"as speedily as possible" and in a proceeding limited to the issues raised 
by Petitioner's Docket 2396 application; and which denied Petitioner's mo¬ 
tions for consolidation of portions of its applications in CAB Dockets 3207, 
7287, 7292, 7293 , 7294, 7295 and 7529 (JA 93-106) for hearii* and deci¬ 
sion with mutually exclusive applications of Capital Airlines, Inc. ("Capi¬ 
tal") (JA 84-88), Delta Air Lines, Inc. ("Delta") (JA 76-84), Northwest 
Airlines, Inc. ("Northwest") (JA 63-66), Trans World Airlines, Inc. 
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("TWA") (JA 74-76), and United Air Lines, Inc. ("United") (JA 66-73) in a 
proceeding known as the Great Lakes-Sontheast Service Case , Docket 2396 
et al ., (hereinafter sometimes referred to as "the case" or "the proceed¬ 
ing"). 

The Court’s jurisdiction is based on Section 1006 of the Civil Aeronau¬ 
tics Act, as amended (Act of June 23, 1938; 52 Stat. 1024; 49 U.S.C. 646) 
and Section 10 of the Administrative Procedure Act (Act of June 11, 1946, 

C. 324; 60 Stat. 243; 5 U.S.C. 1009). 

STATEMENT OF THE CASE 

1. Petitioner filed its application in Docket 2396 on June 21, 1946 
(JA 87). After waiting nine years to act on Petitioner’s application (de¬ 
spite the fact that Petitioner and others asked for hearing on Petitioner’s 
application on several occasions), the Board finally issued a notice dated 
May 25, 1955 (JA 21), setting a prehearing conference on Petitioner’s appli¬ 
cation for June 30, 1955. At that time, Petitioner’s application was the 
oldest un-acted-upon application on the Board’s docket. Petitioner then 
carefully reviewed its application under Docket 2396 and filed Amendment 
No. 3 thereto (JA 89). 

The purpose of Amendment No. 3 was to contract Petitioner’s appli¬ 
cation, simplify the issues and make way for reasonably prompt considera¬ 
tion and disposition of Petitioner’s application. 

Concurrently with the filing of Amendment No. 3, on June 27, 1955, 
Petitioner filed a letter statement of position with the Board (JA 106). In 
that statement, Petitioner pointed out that it was concurrently amending its 
application under Docket 2396 "to simplify the issues and to secure more 
expeditious treatment". Petitioner asked the Board to consolidate for hear¬ 
ing and decision with Petitioner’s application under Docket 2396 only such 
applications as would not broaden the scope of the proceeding and delay its 
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disposition and those on which consolidated hearing might be required by 
the "mutual exclusivity" doctrine of the Ashbacker 1 and Northwest 2 cases. 

In its June 27, 1955 letter (JA 106), Petitioner responded to various 
proposals for consolidated hearing on applications which had been made by 
other parties. Petitioner urged, as to each, either (a) that it not be con¬ 
solidated for hearing at all because consolidation was not required by rea¬ 
son of mutual exclusivity, or (b) if applications of other carriers were to 
be consolidated, those applications be strictly limited to the issues posed 
by Docket 2396 so as not to delay the disposition of that application. 3 

Again, at the prehearing conference on June 30, 1955, Petitioner re¬ 
iterated its position that the proceeding should be limited to issues raised 
by its application under Docket 2396 and that application should be speedily 
disposed of as required by law. 

Again, on July 6, 1955, pursuant to request of, and permission granted 
by, the Examiner at the prehearing conference. Petitioner filed a "State¬ 
ment of Position" (JA 113), reiterating its request that the scope of the pro¬ 
ceeding under Docket 2396 not be expanded. 

At the same time. Petitioner filed several applications and requested 
that those applications (including Dockets 7286 (JA 94), 7287 (JA 95), 7290 
(JA 98), 7292 (JA 100), 7293 (JA 101), 7294 (JA 10$, 7295 (JA 102), and 
3207 (JA 93)), be consolidated for hearing if the proceeding were expanded 
beyond the scope of Petitioners application in Docket 2396 (JA 113). Peti¬ 
tioner urged that if certain named applications of other parties were 


1 326 U.S. 327(1945). 

2 90 App. D.C. 158, 194 F. 2d 339 (1952). 

2 Petitioner recognized, for example, that the portions of the United application under Docket 7269 (JA 
111) proposing service between Chicago and Cincinnati, Cincinnati and Jacksonville, and Cincinnati and 
Miami would be entitled to hearing because the identical new service issues were involv ed in Petitioner** 
application. Petitioner requested that United's application be restricted, however, to preclude through 
service between Miami, Jacksonville or Cincinnati, on the one hand, and poi nts west of Chicago, on die 
other, so as not to inject new issues. Alternatively, Petitioner asked consolidated heating on Petitioner's 
application under Docket 7295 (JA 102) which proposes service between Miami. Jacksonville and Cincin¬ 
nati, on the one hand, and points west of Chicago on United's system, on the other. 
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included in the proceeding, then consolidated hearing on Petitioner's ap¬ 
plications would be legally required because of mutual exclusivity. 

2. In the proceeding below, the Board has consolidated and set down 
for hearing and decision applications of various carriers for new routes or 
amendments of existing routes. The Board purported to limit the issues in 
the case to proposals involving service in "an area" designated as "extend¬ 
ing from Chicago, Ill., Detroit, Mich., and Buffalo, N. Y., on the north, 
Indianapolis, Ind., Louisville, Ky. and Atlanta, Ga., on the west, Wash¬ 
ington, D. C. and Baltimore, Md., on the east and Miami and Tampa, Fla., 
on the south" (JA 136). 

In its orders of consolidation (JA 133 and 143), the Board excluded 
certain applications of Petitioner involving new service between cities in 
the area and cities outside the area, but consolidated certain mutually ex¬ 
clusive applications of Northwest, TWA, United, Delta and Capital involving 
proposals for new service between the identical cities in the area and the 
identical cities outside the area. Moreover in Order E-10043 (JA 143) 
the Board refused to restrict the consolidated applications of Northwest, 
TWA, United, Delta and Capital so as to prohibit service pursuant to those 
applications between cities in the area and cities outside the area. 

•» 

3. In Order E-9734 (JA 133), the Board consolidated applications of 
Northwest in Dockets 7239 (JA 64) and 7242 (JA 64). The Board refused 
Petitioner's request to restrict the said Northwest application so as to pre- 
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vent service between cities outside the area defined by the Board and cities 
within that area (JA 133 and 143). The Board also refused to consolidate 
for concurrent hearing with the Northwest applications Petitioner's mutually 
exclusive applications in Dockets 3207 (JA 93), 7292 (JA 100) and 7293 (JA 
101 ). 

In Docket 7239 (JA 64) Northwest proposes the extension of segment 
2 of its Route 3 from Pittsburgh to Miami via Tampa. In Docket 7242 (JA 
64) Northwest proposes a route between Chicago and Miami via Cincinnati, 
Atlanta and Tampa. 




Northwest presently is authorized to provide service between Pitts¬ 
burgh, on the one hand, and Cleveland, Detroit, Milwaukee, Madison, 
Rochester, Minneapolis/St. Paul, Billings, Spokane, Portland, and Seattle 
on the other (JA 181). Northwest is also authorized to provide service be¬ 
tween Chicago, on the one hand, and Milwaukee, Madison, Rochester, 
Minneapolis/St. Paul, Billings, Spokane, Portland, and Seattle, on die 
other (JA 181). 

Grant of the Northwest proposals in Dockets 7239 (JA 64) and 7242 
(JA 64) would permit Northwest to provide through-plane service, via 
Chicago or Pittsburgh, between Seattle, Portland, Spokane, Billings, 
Minneapolis/St. Paul, Rochester, Madison, and Milwaukee, on the one 
hand, and Cincinnati, Atlanta, Tampa and Miami, on the other. 

In Docket 7292 (JA 100), Petitioner proposes an extension of the 
Miami-Tampa-Pittsburgh-Cleveland-Detroit segment of its Route 6 (JA 
174) beyond Detroit to Milwaukee, Madison, Rochester, Minneapolis/St. 
Paul, Billings, Spokane, Portland and Seattle. 

In Docket 7293 (JA 101), Petitioner proposes through-plane service 
between Miami, Tampa, Atlanta, and Cincinnati, on the one hand, and 
Milwaukee, Madison, Rochester, Minneapolis/St. Paul, Billings, Spokane, 
Portland and Seattle, on the other, pursuant to an extension of its Route 
10 (which now extends between Miami and Chicago via Tampa and Atlanta 
(JA 177) and to which Petitioner proposes in Docket 7290 (JA 98) the addi¬ 
tion of Cincinnati between Atlanta and Chicago, Docket 7290 being consoli¬ 
dated in the proceeding for hearing and decision) from Chicago to Seattle 
via the intermediate points last above named. 

In Docket 3207 (JA 93), Petitioner proposes to extend Route 10 
(JA 177) from Chicago to Minneapolis/St. Paul via Milwaukee, Madison 
and Rochester. Thus, in their applications described above, both North¬ 
west and Petitioner propose service between the following thirty-two pairs 
of points: 
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Between Milami ) (Milwaukee 

Tampa ) , (Madison 

Atlanta ) (Rochester 

Cincinnati ) (Minneapolis/St. Paul 

(Billings 

(Spokane 

(Portland 

(Seattle 

From the foregoing discussion, illustrated by the maps following 
this page, it is clear that Northwest and Petitioner propose services be¬ 
tween identical pairs of points and that the applications are mutually ex¬ 
clusive. 

4. By its Order E-9734 (JA 133) the Board consolidated an applica¬ 
tion of TWA in Docket 7268 (JA 75) for hearing and decision in the proceed¬ 
ing. The Board refused Petitioners request that that application be re¬ 
stricted so as to confine the new services proposed to services entirely 
within the area defined by the Board. The Board also refused to consoli¬ 
date for concurrent hearing with that application Petitioner's mutually 
exclusive applications in Dockets 7294 (JA 102), and 7295 (JA 102). 

In Docket 7268 (JA 75), TWA proposes to extend its Route 2 from 
Kansas City to Miami via Chicago, Indianapolis, Louisville, Atlanta and 
Tampa. Route 2 extends westward from Kansas City to San Francisco 
via Wichita, Amarillo, Albuquerque, Phoenix, Las Vegas, Los Angeles, 
Fresno and Oakland and from Kansas City to the West Coast via Denver 
(JA 185). 

Grant of TWA’s application in Docket 7268 (JA 75) would make pos¬ 
sible new through-plane service between Miami, Tampa and Atlanta, on 
the one hand, and Kansas City, Denver, Wichita, Amarillo, Albuquerque, 
Phoenix, Las Vegas, Los Angeles, Fresno, Oakland and San Francisco, 
on the other. 

In Docket 7294 (JA 102) Petitioner requests, inter alia, an extension 
of Route 10 (JA 177) from Chicago to San Francisco via Kansas City, 
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Wichita, Amarillo, Albuquerque, Phoenix, Las Vegas, Los Angeles, 
Fresno and Oakland. Route 10 presently extends between Miami and 
Chicago via Tampa, Atlanta, Louisville, Indianapolis and other points 
(JA 177). 

In Docket 7295 (JA 102) Petitioner requests, inter alia, extension 
of Route 10 (JA 177) from Chicago to the West Coast via Denver and other 
intermediate points. 

Grant of Petitioners application will make possible new through- 
plane service between Miami, Tampa and Atlanta, on the one hand, and 
Kansas City, Wichita, Amarillo, Albuquerque, Phoenix, Las Vegas, Los 
Angeles, Fresno, Oakland and San Francisco, on the other. 

Both TWA and Petitioner propose new service between the following 
thirty-three pairs of cities pursuant to their applications: 

Between Miami ) (Kansas City 

Tampa ) (Denver 

Atlanta ) and (Wichita 

(Amarillo 
(Albuquerque 
(Plioenix 
(Las Vegas 
(Los Angeles 
(Fresno 
(Oakland 
(San Francisco 

From the foregoing discussion, illustrated by the map facing this 
page, it is clear that TWA and Petitioner propose service between identi¬ 
cal pairs of points and that TWA T s application is mutually exclusive of the 
applications of Petitioner. Nevertheless, the Board erroneously refused 
to grant Petitioner a hearing on its applications concurrently with hear¬ 
ing on TWA T s mutually exclusive application. 

5. In Order £-9734 (JA133) the Board consolidated into the proceed¬ 
ing an application of United in Docket 7269 (JA 73). The Board refused 
Petitioner's request that United's application be restricted so as to confine 








services proposed pursuant thereto to services entirely within the area de¬ 
fined by the Board. The Board also refused to consolidate for conc ur rent 
hearing with United's application Petitioner's mutually exclusive applica¬ 
tions in Dockets 7294 (JA 102) and 7295 (JA 102). 

In Docket 7269 (JA 73), United proposes an extension of its Route 
1 from Chicago to Miami via Cincinnati, Atlanta, Jacksonville and Tampa. 
Route 1 extends westward from Chicago to Milwaukee, Des Moines, Kan¬ 
sas City, Omaha, Denver, Cheyenne, Salt Lake City, Boise, Spokane, 
Portland, Seattle, Las Vegas, Los Angeles, San Diego, San Francisco, 
Oakland, Sacramento, Reno and Medford (JA 191). 

Grant of the United application in Docket 7269 (JA 73) would make 
possible through-plane service between Cincinnati, Atlanta, Jacksonville, 
Tampa and Miami, on the one hand, and Milwaukee, Des Moines, Kansas 
City, Omaha, Denver, Cheyenne, Salt Lake City, Boise, Spokane, Port¬ 
land, Seattle, Las Vegas, Los Angeles, San Diego, San Francisco, Oak¬ 
land, Sacramento, Reno and Medford, on the other. 

In Petitioner's application in Docket 7295 (JA 102), Petitioner proposes, 
inter alia, the extension of its Route 10 (JA 177) westward from Chicago to 
Milwaukee, Des Moines, Omaha, Denver, Cheyenne, Salt Lake City, Boise, 
Spokane, Portland, Seattle, Las Vegas, Los Angeles, San Diego, San Fran¬ 
cisco, Oakland, Sacramento, Reno and Medford. Route 10 (JA 177) pres¬ 
ently extends between Miami and Chicago via Tampa, Jacksonville and 
Atlanta, and, pursuant to Petitioner's application in Docket 7290 (JA 98) 
which has been consolidated into the proceeding. Petitioner requests the 
addition of Cincinnati as an intermediate point between Atlanta and Chicago. 

In Petitioner's application in Docket 7294 (JA 102), Petitioner requests, 
inter alia , extension of Route 10 (JA 177) from Chicago to the West Coast 
via Kansas City and other intermediate points. 

Grant of Petitioner's applications will make possible through-plane 
service between Miami, Tampa, Jacksonville, Atlanta and Cincinnati, 
on the one hand, and Milwaukee, Des Moines, Kansas City, Omaha, 
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Denver, Cheyenne, Salt Lake City, Boise, Spokane, Portland, Seattle, 

Las Vegas, Los Angeles, San Diego, San Francisco, Oakland, Sacra¬ 
mento, Reno and Medford, on the other. 

United and Petitioner, therefore, propose service between the fol¬ 
lowing ninety-five pairs of cities: 

Between Miami ) (Milwaukee 

Tampa ) (Des Moines 

Jackson- ) (Kansas City 

ville ) (Omaha 

Atlanta ) (Denver 

Cincinnati) and (Cheyenne 

(Salt Lake City 

(Boise 

(Spokane 

(Portland 

(Seattle 

(Las Vegas 

(Los Angeles 

(San Diego 

(San Francisco 

(Oakland 

(Sacramento 

(Reno 

(Medford 

From the foregoing discussion and a review of the maps facing this 
page, it is clear that United and Petitioner propose service between identi¬ 
cal cities and that United*s application is mutually exclusive of the applica¬ 
tions of Petitioner. Nevertheless, the Board refused to set down Petition¬ 
er’s applications for concurrent hearing with United's mutually exclusive 
application. 

6. In Order E-9734 (JA 133), the Board consolidated Into the pro¬ 
ceeding an application of Delta in Docket 6995 (JA 76). The Board refused 
Petitioner's request that the application as consolidated be restricted so as 
to confine the services proposed thereunder to new services within the area 
defined by the Board. The Board also refused to consolidate for concur¬ 
rent hearing Petitioner's mutually exclusive application in Docket 7529 
(JA 104). 
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In Docket 6995 (JA 76), Delta requests an extension of its Route 8 
from Indianapolis to Buffalo via Cincinnati, Dayton, Columbus, Pitt sbu rgh, 
Youngstown, Cleveland and Erie. Delta's Route 8 extends from Indian- 
apolis to New Orleans via Evansville, Paducah, Memphis, Greenwood and 
Jackson and from Indianapolis to Houston via Evansville, Paducah, Mem¬ 
phis, Little Rock, Hot Springs, Shreveport and Beaumont/Port Arthur 
(JA 163). 


Grant of the Delta application in Docket 6995 (JA 76) would make 
possible through-plane service between Buffalo, Erie, Cleveland, Youngs¬ 
town, Pittsburgh, Columbus, Dayton and Cincinnati, on the one hand, and 
Paducah, Memphis, Greenwood, Jackson, New Orleans, Little Rock, Hot 
Springs, Shreveport, Beaumont/Port Arthur and Houston, cm the other. 

In its application in Docket 7529 (JA 104), Petitioner requests a route 
between New Orleans and Buffalo via Jackson, Greenwood, Memphis, Pa¬ 
ducah, Evansville, Indianapolis, Cincinnati, Dayton, Columbus, Pittsburgh, 
Youngstown, Cleveland, and Erie, and a route between Houston and Buf¬ 
falo via Beaumont/Port Arthur, Shreveport, Hot Springs, Little Rock, 
Memphis, Paducah, Evansville, Indianapolis, Cincinnati, Dayton, Colum¬ 
bus, Pittsburgh, Youngstown, Cleveland and Erie. 


In their applications in Docket 6995 (JA 76) and 7529 (JA 104) re¬ 
spectively, both Delta and Petitioner propose service between the follow 
ingeighty-three pairs of cities: 


... Between Buffalo ) 
Erie ) 

Cleveland ) 
Youngstown) 
Pittsburgh ) 
Columbus ) and 
Dayton ) 


(Evansville 
(Paducah 
(Memphis 
(Jackson 
(Greenwood 
(New Orleans 
(Little Rock 
(Hot Springs 
(Shreveport 

(Beaumont/Port Arthur 
(Houston 


l 
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Between Cincinnati) and (Evansville 

(Paducah 
(Memphis 
(Jackson 
(Greenwood 
(New Orleans 

From the foregoing discussion and from a review of the map facing 
this page it is clear that Delta and Petitioner propose identical service 
pursuant to their applications in Dockets 6995 (JA 76) and 7529 (JA 104), 
and that Delta T s application is mutually exclusive of the application of Pe¬ 
titioner. Nevertheless, the Board erroneously refused to consolidate 
Petitioners application for hearing concurrently with the mutually ex¬ 
clusive application of Delta. 

7. In Order E-9734 (JA 133), the Board consolidated into the pro¬ 
ceeding the application of Capital in Docket 6889 (JA 84). The Board also 
in Order E-10043 (JA 143) consolidated into the proceeding the application 
of Capital in Docket 7521 (JA 86) but refused to confine those applications 
so as to preclude service between points within the area and points outside 
the area. In the same order, the Board refused to consolidate Petitioners 
mutually exclusive applications in Dockets 7287 (JA 95) and 7292 (JA 100). 

In Docket 6889 (JA 84), Capital proposes an extension of its Route 
55 from Atlanta to Miami via Jacksonville, Tampa and West Palm Beach. 
Capital presently is authorized to provide service on Route 55 between 
Atlanta and Pittsburgh, and on Route 14 between Pittsburgh and Milwau¬ 
kee and Minneapolis/St. Paul (JA 153 and 150). Grant of Capital's appli¬ 
cation in Docket 6889 (JA 84) would make possible, via Pittsburgh, through- 
plane service between Minneapolis/St. Paul and Milwaukee, on the one 
hand, and Jacksonville, Tampa, West Palm Beach and Miami, on the 
other. 

In Docket 7521 (JA 86), Capital proposes a new segment of its Route 
55 between Miami and Detroit via West Palm Beach, Tampa, St. Peters¬ 
burg, Jacksonville, Atlanta and other intermediate points. Capital 
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presently is authorized to provide service over its Route 14 between De¬ 
troit and Milwaukee and Minneapolis/St. Paul. Grant of Capital's appli¬ 
cation in Docket 7521 would enable Capital to procide, via Detroit, through- 
plane service between Minneapolis/St. Paul and Milwaukee, on the one 
hand, and Atlanta, Jacksonville, Tampa, St. Petersburg, West Palm 
Beach and Miami, on the other. 

In Docket 7287 (JA 95), Petitioner proposes a route between Miami 
and Minneapolis/St. Paul via West Palm Beach, Tampa, Jacksonville, 
Atlanta, Detroit and Milwaukee. Grant of Petitioner's application in 
Docket 7287 will make possible one-plane service between Minneapolis/ 

St. Paul and Milwaukee, on the one hand, and Atlanta, Jacksonville, 
Tampa, West Palm Beach and Miami, on the other. 

In Docket 7292 (JA 100), Petitioner requests extension of the Miami- 
Tampa/St. Petersburgh-Pittsburgh-Cleveland-Detroit segment of its Route 
6 (JA 174) from Detroit to Minneapolis/St. Paul via Milwaukee. Grant 
of Petitioner's application in Docket 7292 will make possible through-plane 
service between Minneapolis/St. Paul and Milwaukee, on the one hand, 
and Tampa, St. Petersburg and Miami, on the other. 

Thus, Capital in its applications in Dockets 6889 (JA 84) and 7521 
(JA 86), and Petitioner in its applications in Docket 7287 (JA 95) and 7292 
(JA 100) propose service between the following twelve pairs of cities: 

Between Minneapolis/St. Paul) (Atlanta 

Milwaukee ) and (Jacksonville 

(Tampa 

(St. Petersburg 
(West Palm Beach 
(Miami 

From the foregoing discussion and a review of the maps following 
this page, it is clear that Capital and Petitioner propose services between 
identical pairs of points and that Capital's applications are mutually ex¬ 
clusive of the applications of Petitioner. Nevertheless, the Board refused 
to consolidate for hearing with Capital's applications the mutually exclu¬ 
sive applications of Petitioner. 
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8. As hereinabove pointed out, at the Prehearing Conference below 
(JA 22, 27) and later in written statements of position filed with the Board 
on July 8, 1955 (JA 113) and November 30, 1955 (JA 122), Petitioner stated 
that (1) if the proceeding were limited to the issues raised by the application 
in Docket 2396, or (2) in the alternative, if the applications of Northwest, 
TWA, United, Delta and Capital in Dockets 7239, 7242, 7268, 7269, 6995, 
6889 and 7521 were limited so as to prohibit through-plane service and 

the carriage of through traffic beyond the confines of the area designated 
by the Board orders, Petitioner would not press its motion for consolida¬ 
tion or concurrent and simultaneous hearing of its applications in Dockets 
3207, 7287, 7292, 7293, 7294, 7295 and 7529. At the same time, however. 
Petitioner moved that its applications in those dockets (which as herein¬ 
above explained propose services identical to those proposed by Northwest, 
TWA, United, Delta and Capital) be consolidated for hearing and decision 
in the proceeding, if the applications of the other carriers were not so limi¬ 
ted. 

9. On November 10, 1955, the Board issued its previously mentioned 
Order E-9734 (JA 133). In that Order, the Board consolidated for hearing 
and decision in the proceeding the applications of Northwest, TWA, United, 
Delta and Capital (except for Capital's Docket 7521 which was later con¬ 
solidated), and those of other carriers. The Board did not limit the scope 
of the proceeding to issues of service between points within the area desig¬ 
nated by the Board, but consolidated the applications of Northwest, TWA, 
United, Delta and Capital, hereinabove described, without restricting the 
proposals to services wholly within the area defined by the Board. At the 
same time, the Board denied Petitioner's motion for consolidation or 
simultaneous hearing of its applications, despite the fact, as explained 
above, that Petitioner's applications propose the same new services as 
those proposed by Northwest, TWA, United Delta and Capital. 

10. In its Order E-9734 (JA 133), the Board provided for a ten day 
period within which any interested party could file motions for consolidation 


of other applications, memoranda, statements, etc. That period was later 
extended by the Board to November 30, 1955. Petitioner timely filed its 
motion with the Board on November 30, 1955 (JA 122), requesting recon¬ 
sideration of Order £-9734 (JA 133) and consolidation of its hereinabove 
described applications unless the Board confined the applications of North¬ 
west, TWA, United, Delta and Capital to proposed services solely within 
the area defined by the Board. Petitioner pointed out to the Board that 
the applications of Northwest, TWA, United, Delta and Capital are mutu¬ 
ally exclusive of those of Petitioner. 

On November 30, 1955, pursuant to the permission granted by Order 
E-9734 (JA 133), Petitioner timely-filed Amendment No. 4 to its applica¬ 
tion in Docket 2396, to add to its application in Docket 2396 the following 
paragraph: 

"Eastern hereby applies, and desires to be an appli¬ 
cant for, any new air transportation authority sought by 
any other applicant pursuant to any application which may 
be consolidated with this application for hearing and deci¬ 
sion whether or not that new air transportation authority 
is sought by a new route proposal or through a combina¬ 
tion of a new route proposal with an existing route of said 
other applicant. Eastern desires, pursuant to this para¬ 
graph to be an applicant for new air transportation author¬ 
ity on an equal basis with any and all other applicants whose 
applications may be heard with Eastern's applications and 
Eastern requests hereby precisely the same authority as 
such other applicants, it being Eastern's desire hereby to 
request new air transportation authority exactly co-exten- 
sive with that proposed pursuant to any other application 
which may be consolidated with this application for hearing 
and decision." 

The Board refused to allow Petitioner's above amendment, and refused 
hearing on it in the proceeding (JA 143), thus precluding Petitioner from 
becoming, either by specific applications (as enumerated above) or by 
general prayer and application as above-quoted, an applicant in the pro¬ 
ceeding for precisely the same authority sought by other applicants. 
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11. On February 28, 1956, the Board adopted its Order E>10043 
(JA 143) in which it denied Petitioners motion to confine the issues raised 
by the Northwest, TWA, United, Delta and Capital applications and denied 
Petitioners motion for consolidation of its applications. In referring to 
Petitioners motion that the proceeding be limited so as to prohibit 
through-plane or connecting service between cities within the area and 
cities outside thereof, the Board said (JA 147): 

"Eastern's request that any new authorizations re¬ 
sulting from this proceeding should carry a prohibition 
against through-plane service or the carriage of through- 
traffic would be adverse to the public interest in the event 
new or additional services are shown to be required by the 
public convenience and necessity " (Emphasis suppliedji 

There is but one inference that can be drawn from the Board's lan¬ 
guage, namely that the Board intends to consider the "additional services" 
between points within and without the area proposed in the applications of 
Northwest, TWA, United, Delta and Capital notwithstanding the fact that 
it refused to consolidate Petitioner's applications seeking to provide serv¬ 
ices identical to those proposed by those applications. 

In summary, the Board says that it will not consider Petitioner's 
application because it seeks to provide services between points outside of 
and points within the area (notwithstanding that the applications of North¬ 
west, TWA, United, Delta and Capital seek authority to provide identical 
services) yet it will not restrict the proceeding so as to prohibit other 
applicants from proposing those services outside the area and it will con¬ 
sider the necessity for services outside the area. 


Either services beyond the area should be considered or they should 
not be. If the Board intends to consider only service within die area, then 
there could be no reason for refusing to restrict the proceeding solely to 
those issues by means of the through-plane and through-service restric¬ 
tions proposed by Petitioner. If, on the other hand, the Board intends 
to consider services beyond the area, Petitioner has as much right to 
have its applications for such service heard as have the other applicants. 
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No steps whatsoever have been taken by the Board to set down Pe¬ 
titioner's applications for hearing, with the result that no hearings in any 
form are imminent thereon, although, as indicated above, a hearing on 
the mutually exclusive applications of Northwest, TWA, United Delta and 
Capital is scheduled to begin on September 11, 1956, with Direct Exhibits 
scheduled to be exchanged on July 27 and Rebuttal Exhibits therein sched¬ 
uled for exchange on August 31, 1956. 

12. Petitioner, as noted above, filed, on April 28, 1956, its Peti¬ 
tion for Review with this Court which is the subject of the instant appeal. 

STATUTES INVOLVED 

The principal statutory provisions here involved are Sections 401(c), 
1005(f) and 1006(a) of the Civil Aeronautics Act of 1938, as amended (52 
Stat. 987, 1023, 1024; 49 U.S.C. 481, 645, 646), and Sections 6(d) and 
10(a), (c) and (e) of the Administrative Procedure Act (60 Stat. 237; 5 
U.S.C. lOOletseq.). 

Section 401 (c) of the Civil Aeronautics Act (52 Stat. 987 , 49 U.S. C. 
481) provides: 

"Upon the filing of any such application, the [Board] shall give 
due notice thereof to the public by posting a notice of such appli¬ 
cation in the office of the secretary of the [Board] and to such 
other persons as the [Board] may by regulation determine. Any 
interested person may file with the [Board] a protest or memo¬ 
randum of opposition to or in support of the issuance of a certifi¬ 
cate. Such application shall be set for public hearing, and the 
[Board] shall dispose of such application as speedily as possible." 

Section 1005(f) of the Civil Aeronautics Act (52 Stat. 1023; 49 U.S. C. 
645) provides: 

"Every order of the [Board] shall set forth the findings of fact 
upon which it is based, and shall be served upon the parties to 
the proceeding and the persons affected by such order." 
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Section 1006(a) of the Civil Aeronautics Act (52 Stat. 1024, 48 U. S. C. 
646) provides: 

"Any order, affirmative or negative, issued by die [Board] 
under this Act, except any order in 1 ‘espect of any foreign air 
carrier subject to the approval of the President as provided in 
section 801 of this Act, shall be subject to review by the circuit, 
courts of appeal of the United States or the United States Court 
of Appeals for the District of Columbia upon petition, filed within 
sixty days after the entry of such order, by any person disclosing 
a substantial interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of court upon a 
showing of reasonable grounds for failure to file the petition 

% 

theretofore." 

Section 6(d) of the Administrative Procedure Act (60 Stat. 241; 5 
U. S. C. 1005) provides: 

'DENIALS. - Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request 
of any interested person made in connection with any agency pro¬ 
ceeding. Except in affirming a prior denial or where the denial 
is self-explanatory, such notice shalL be accompanied by a simple 
statement of procedural or other grounds." 

Section 10(a) of the Administrative Procedure Act (60 Stat. 243; 

5 U.S. C. 1009 (a)) provides: 

"RIGHT OF REVIEW. - Any person suffering legal wrong because 
of any agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall be entitled 
to judicial review thereof." 

Section 10(c) of the Administrative Procedure Act (60 Stat. 243; 

5 U. S. C. 1009 (c)) provides: 

"RE VIEWABLE ACTS. - Every agency action made re viewable 
by statute and every final agency action for which there is no 
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other adequate remedy in any court shall be subject to judicial re¬ 
view. Any preliminary, procedural, or intermediate agency ac¬ 
tion or ruling not directly reviewable shall be subject to review 
upon the review of the final agency action. Except as otherwise 
expressly required by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether or not there 
has been presented or determined any application for a declara¬ 
tory order, for any form of reconsideration, or (unless the agency 
otherwise requires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency authority. M 

Section 10(e) of the Administrative Procedure Act (60 Stat. 243'; 5 
U. S. C. 1009 (e)) provides: 

’’SCOPE OF REVIEW. - So far as necessary to decision and where 
presented the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provision, and deter¬ 
mine the meaning or applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld or unreason¬ 
ably delayed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law; 

(2) contrary to constitutional right, power, privilege, or immun¬ 
ity; (3) in excess of statutory jurisdiction, authority, or limita¬ 
tions, or short of statutory right; (4) without observance of proce¬ 
dure required by law; (5) unsupported by substantial evidence in 
any case subject to the requirements of sections 7 and 8 or other¬ 
wise reviewed on the record of an agency hearing provided by 
statute; or (6) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court. In 
making the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by any 
party, and due account shall be taken of the rule of prejudicial 

tt 


error. 
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The United States Constitution, Amendment V, is also involved 
herein. 

Other pertinent provisions of these statutes are cited or quoted at 
their appropriate place in the text of this brief. 

STATEMENT OF POINTS 

The Board's Orders herein complained of are erroneous and should 
be set aside for the following reasons: 

1. The Board has exceeded its statutory jurisdiction, authority and 
limitations by failing to comply with Section 401(c) of the Act in refusing 

to dispose of Petitioner's Docket 2396 application "as speedily as possible". 

2. The Board, in refusing to hear Petitioner's applications in Docket 
Nos. 3207 , 7287 , 7292, 7293 , 7294, 7295, and 7529 with the mutually ex¬ 
clusive applications of Northwest, TWA, United, Delta and Capital in 
Docket Nos. 7239, 7242, 7268, 7269, 6995, 6889 and 7521, and in failiie 
to set Petitioner's above-cited applications down for simultaneous and con¬ 
current hearing and decision, or in the alternative in failing to limit die 
proceeding so as to prohibit the provision of through services between 
points within the area of the case as defined by the Board and points out¬ 
side thereof, has deprived Petitioner of the full and fair hearing, and Peti¬ 
tioner’s right thereto, required by law and guaranteed by the Constitution. 

3. The Board has not made legally required basic evidentiary find¬ 
ings. 
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SUMMARY OF ARGUMENT 

Congress has provided in Section 401(c) of the Civil Aeronautics Act 
(52 Stat. 987 , 49 U.S.C. 481) that applications for new route authority filed 
with the Board shall be disposed of "as speedily as possible". Petitioner's 
application in Docket 2396 (which is the lead docket in this proceeding and 
the only one ripe for hearing under the Board's established policy and 
practice of hearing applications in the order of filing) was originally filed 
almost ten full years ago. While it has heard hundreds of later-filed appli¬ 
cations during the intervening period, the Board took no action on Petition¬ 
er's application (though repeatedly urged to do so by Petitioner) until the 
notice of prehearing conference below. The Board then took seven months 
simply to issue its consolidation orders. Ihe Board has bound up Petitioner’s 
application in a monstrously large and complex proceeding, one of the 
largest ever before it and has included therein for consideration 40 appli¬ 
cations of ten other carriers most of which are wholly unrelated to the 
issues raised by Petitioner's application. 

While Section 401 (c) has never been judicially interpreted, it is clear 
that the language used therein by Congress in requiring the Board to dis¬ 
pose of applications "as speedily as possible" is not followed by forcing 
Petitioner into a proceeding which will consider hundreds of issues totally 
foreign to those in Petitioner's application and which will only further in¬ 
tolerably delay disposition of Petitioner's application. The Board's action 
has deprived Petitioner of the speedy disposition and hearing granted to it 
by Congress and is a denial of due process of law ( L.B. Wilson, Inc , v. 

F. C. C ., 83 App. D.C. 176, 170 F. 2d 793 (1948)) for the Board "is bound 
by its own statute " Storer Broadcasting Co . v. United States, 95 App. 

D.C. 97, 220 F. 2d 204 (1955). 

Even if the Board's failure to proceed according to the statutory man¬ 
date of Section 401 (c) could be countenanced, the Board erred in refusing 
either to restrict the scope of the proceeding to the alleged "area" which 
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it purported to define or to consolidate for hearing and decision certain of 
Petitioner’s applications which are mutually exclusive of applications of 
Northwest, TWA, United, Delta and Capital which have been consolidated 
by the Board for hearing and decision. 

The law provides that where two applications are mutually exclusive 
of one another, the applicants are entitled to comparative hearing and con¬ 
sideration of their applications and mere "simultaneous decision" is not 
sufficient. Ashbacker Radio Corporation v. Federal Communications 
Commission , 326 U.S. 327 (1945); Delta Air Lines, Inc, v. Civil Aeronau ¬ 
tics Board , _ App. D. C. _, 228 F. 2d 17 (1955). 

The Board has not found, nor does it now allege,that Petitioner's ap¬ 
plications are not mutually exclusive of those of Northwest, TWA, United, 
Delta and Capital. Nor could it do so, since the economic facts preclude 
any doubt of that mutual exclusivity. Nevertheless, the Board has refused 
to give comparative hearing and consideration to those applications or to 
hear and decide finally the issue of mutual exclusivity before proceeding 
to consider the merits of the applications of Northwest, TWA, United, 

Delta and Capital, without considering the merits of Petitioner's mutually 
exclusive applications, contrary to the requirements of law. Delta Air 
Lines, Inc , v. Civil Aeronautics Board , supra . 

This Court has defined the procedures to be followed by the Board 
in such situations, but the Board has refused to follow any of those proce¬ 
dures in the instant proceeding. Delta Air Lines, Inc , v. Civil Aeronau ¬ 
tics Board, supra. 

The Board's intention to force Petitioner into a proceeding in which 
the merits of the applications of the other carriers will be considered while 
the merits of Petitioner's mutually exclusive applications will not be under 
consideration is precisely the action which this Court condemned in the 
Delta case. 

The Board's orders (JA 133 and 143) indicate the Board's intention 
to consider services beyond the illusory "area" defined by it and to deny 
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Petitioner the right to be an applicant for those services either by specific 
application or by general prayer. 

Furthermore, the BoarcTs orders are fhtally defective for failure to 
contain adequate and sufficient findings, as required by the Civil Aeronau¬ 
tics Act and the Administrative Procedure Act. Sanders Bros. Radio Sta ¬ 
tion v. Federal Communications Commission , 70 App. D. C. 297, 106 
F. 2d 321 (1939). 

This Court has declared that Tt there is no doctrine that all administra¬ 
tive orders which are interlocutory in form and sequence are not review- 
able” Delta Air Lines, Inc , v. C. A. B. , supra , and that '"final' in this 
connection does not mean a mere last in chronological sequence” Seaboard 
& Western Airlines, Inc, v. Civil Aeronautics Board , 86 App. D. C. 9, 

181 F. 2d 777, 779 (1949). The Board's orders deny Petitioner the right 
to speedy disposition of its application in Docket 2396 and deny Petitioner 
the full and fair hearing to which it is entitled under the Civil Aeronautics 
Act. The "impact” of the Board's orders on Petitioner is direct, immedi¬ 
ate, substantial and serious. The Board's orders are, therefore, suffi¬ 
ciently final for review. Isbrandstsen Co., Inc , v. United States et al ., 

93 App. D.C. 293, 211 F. 2d 51, 55 (1954); Music Broadcasting Co. v. 
F.C.C ., 95 App. D.C. 12, 217 F. 2d 339, 343 (1954); Phillips Petroleum 
Co. v. F.P.C., (C. A. 10, 1955), 227 F. 2d 470. 
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ARGUMENT 

I. PETITIONER IS BEING DEPRIVED OF ITS RIGHT TO DISPOSI ¬ 
TION OF ITS APPLICATION "AS SPEEDILY AS POSSIBLE " 

In its statement to the Board of July 8, 1955 (JA 114) Petitioner pointed 
out: 

"Section 401 (c) of the Civil Aeronautics Act requires die 
disposition of new route applications 'as speedily as possible*. 
Eastern's application under Docket 2396 has reacbed the top 
of the Board's calendar after being on file for nine years and 
Eastern, therefore, desires to assert its right under the Civil 
Aeronautics Act, to a speedy disposition of its application. In 
defining the scope of previous cases, the Board has recognised 
the right of an applicant to speedy disposition of its application. 

The Board has refused to consolidate for hearing with the lead 
application, applications of others which would iqject new is¬ 
sues, unduly broaden and extend the scope of the primary ap¬ 
plication being considered and which would unduly delay its 
disposition (Orders E-8485, 8584, 8690, dated June 30, 1954, 

August 26, 1954 and October 7, 1954, respectively, for ex¬ 
ample). 

Petitioner consistently urged that the issues of the case be confined to 
the scope of its application and that only such proposals as requested the 
precise authority which Petitioner requested, or as to which consolidated 
hearing was required by reason of mutual exclusivity and the Ashbacker 
doctrine, be consolidated for hearing and decision. 

Petitioner's request was summarily rejected by the Board with no 
explanation other than it allegedly was "contrary to law and equity and can¬ 
not be entertained" (JA 147). 

Section 401 (c) of the Civil Aeronautics Act has never been judicially 
interpreted but it bestows a clear and unequivocal right to speedy disposi¬ 
tion of new route applications. That section provides (52 Stat. 987, 49 
U. S. C. 481 (c)) that applications filed with the Board "shall be set for pub¬ 
lic hearing and the Authority | Board] shall dispose of such application as 
speedily as possible" (emphasis supplied). 
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Apparently no other federal law contains that precise directive. The 
Act was modeled after the Motor Carrier Act, but Congress departed from 
that Act in this provision. A provision somewhat similar to the directive 
of Section 401 (c) is to be found in the Federal Communications Act in Sec- 
tion 309(c) (48 Stat. 1085; 47 U.S.C. 309), wherein the Federal Communi¬ 
cations Commission, in dealing with protests of licenses granted without 
hearing, is instructed that: 

"The hearing and determination of cases arising under this 
subsection shall be expedited by the Commission ..." 

The Federal Communications Commission's obedience to that pre¬ 
cept is illustrated by its consistent refusal to grant even continuances in 
proceedings under Section 309(c). Capital Broadcasting Co ., 3 R.R. 1765 
(1947); King-Trendly Corp ., 4 R.R. 195 (1948); Wisconsin Broadcasting 
System, Inc ., 4 R.R. 658 (1948); William H. Block Co ., 4 R.R. 1373 
(1949); Electronics Corp. of Puerto Rico , 5 R.R. 714 (1949); Olney Broad ¬ 
casting Co ., 5 R.R. 125 (1950); Sky Way Broadcasting Corp ., GR.R. 901 
(1950); Westinghouse Radio Stations, Inc. , 8 R.R. 824 (1953); Toledo Blade 
Co ., 11 R.R. 517 (1954); Gulf Television Company (KGUL-TV), Docket No. 
11207, FCC 54-1421, dated November 19, 1954; The Spartan Broadcasting 
Co. (WSPA-TV), 12 R.R. 111 (1955). In William H. Block Co ., supra , 
for example, the Commission refused to allow a continuance so that a con¬ 
solidated hearing with another application might be held at a later date. 

In The Spartan Broadcasting Co ., supra , the Commission upheld the Ex¬ 
aminer in denying a motion for continuance because the case was being 
heard under a "statutory mandate" requiring expeditious handling and in 
Gulf Television Co ., supra , the Commission said "in view of the require¬ 
ment set forth in Section 309(c) of the Act that hearings on protests shall 
be expedited, a delay in the hearing ... is not appropriate " . 

The legislative history of the Civil Aeronautics Act leaves no doubt 
Congress fully intended that the disposition of applications for certificates 
of public convenience apd necessity should be the primary function of the 
Board and that the Board should expedite consideration of such applications. 
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That history shows, for example, that Section 401(c) (which in the drafts 

appeared as Section 305(c)), originally read: 1 

"Such applications shall be set for public hearing and the 
Commission shall, insofar as practica ble, give to the 
disposition thereof preference over all other proceed¬ 
ings pending before it under this part, and shall dispose 
of such applications as speedily as possible" (emphasis 
supplied). 

The final bill, which became the Civil Aeronautics Act, deleted the 
"insofar as practicable" phrase and left the Board with the clear Congres¬ 
sional mandate to dispose of such applications "as speedily as possible". 

In dealing with Petitioner's Docket 2396 the Board has completely ig¬ 
nored that mandate. It waited nine years to notice the application for Pre- 
hearing Conference. It then took seven months simply to formulate its orders 
of consolidation. And in those orders it has bound up Petitioner’s applica¬ 
tion in a proceeding which the Board itself says is one of the largest and 
most complex ever to come before it. That proceeding includes 40 appli¬ 
cations of ten other carriers, most of which have little or no relationship 
to the issues posed by Petitioner’s application. 

There can be no argument but that the disposition of Petitioner’s 
Docket 2396 has already been intolerably delayed. Nor can there be any 
argument but that that application could be most quickly disposed of in a 
proceeding limited solely to the issues raised by it. 

Petitioner does not here argue that the Board may not conduct consoli¬ 
dated or "area” proceedings, though that question itself is far from settled 
(see, e.g. , two justices dissenting in Civil Aeronautics Board v . State Air¬ 
lines , 338 U.S. 572 (1950)). Petitioner also recognizes that Section 1001 
confers upon the Board authority to "conduct its proceedings in such manner 
as will be conducive to the proper dispatch of business and to the ends of 
justice". But whatever the extent of that authority, it is unquestionably 
limited by the ever present requirement that the Board proceed within 

1 Hearings before the Committee on Interstate and Foreign Commerce. House of Rep.. 75th Congress. First 
Session on H.R. 5234 and H.R. 4652. March 30. 31. April 1. 2, 7 & 8. 1937. Committee Print, p. 4. 


the statutory framework built by Congress. It is that limitation which has 
prompted the Courts to limit the extremes of the Board's discretion. This 
Court, for example, in Heitmeyer v. F.C.C. , 68 App. D.C. 180, 95 F. 

2d 91 (1937), observed (95 F. 2d at page 100): 

"Proper administration of the law by governmental agen¬ 
cies such as the Communications Commission requires care¬ 
ful observance of the procedures established by Congress. For 
the protection of the people generally, to say nothing of the 
agencies themselves, convenience of administration cannot 
be permitted to justify noncompliance with the law, or the 
substitution of fiat for adjudication." 

Similarly, the dissenting justices in the State Airlines case, supra , con¬ 
cluded that (338 U.S. at page 584): 

"An administrative body must follow carefully the speci¬ 
fic requirements laid down by Congress to protect the public 
from administrative absolutism. To insist that the statute 
be followed is not mere search for precision." 

The fact of the matter is that Congress has specifically and expressly 
determined that applications for new route authority shall be disposed of 
"as speedily as possible". Manifestly that aim is not accomplished by forc¬ 
ing a hearing on Petitioner's application in a proceeding involving a multi¬ 
tude of issues wholly foreign to any issue raised by that application. On 
the contrary, the Board's action in expanding the hearing of Petitioner's 
application in Docket 2396 into such a monstrous "area" proceeding, larger 
than any yet heard by the Board, constitutes undue and unlawful delay in the 
disposition of Petitioner's application contrary to the precept of Section 401(c). 

There can be no question that the issues contemplated by the proceed¬ 
ing are far beyond the scope of any issues raised by Petitioner's application. 
Even the other carrier parties to the proceeding recognized that fact. North¬ 
west, for example, in a letter to the Board, dated December 5, 1955 said: 

"This proceeding, the prehearing conference which was held 
on June 30, 1955, has now by terms and scope of the Board's 
said order of consolidation [E-9734] developed into a proceed¬ 
ing of great complexity and extensive scope". 




TWA, in a Motion dated June 29, 1955, pointed out that: 

’’Other carriers simultaneously filed applications and moved 
their consolidation herein concerning far broader issues than 
those raised directly by the new route portions of Eastern's 
proposal; parts of such applications if consolidated, in fact, 
would expand the scope of this proceeding to a Great Lakes - 
Florida case. ” 

Of the 40 applications which the Board has consolidated into die pro¬ 
ceeding, at least 22 have little or no relation to the issues raised by Peti¬ 
tioner’s application. Moreover, of the applications other than those of 
Petitioner which the Board has consolidated into the proceeding, only three 
were on file at the time Petitioner’s application was noticed for prehearing 
conference, twenty were filed following that notice but before the prehear¬ 
ing conference, and nine were not even on file at the time of the prehear¬ 
ing conference but were filed thereafter. 

The wisdom and foresight of Congress in enacting Section 401(c) be¬ 
comes apparent when it is remembered that there are presently well over 
1000 new route applications pending before and unacted upon by die Board 
and that that number is constantly growing. Without the priority granted 
by Congress in Section 401 (c), no applicant could be assured of a hearing 
on its applications for the Board would be at complete liberty arbitrarily to 
pick and choose the proposals of favored applicants for hearing and decision 
at its own whim or caprice to the detriment of the public as well as other 
applicants. As this Court recognized in Yankee Network v. F.C. C ., 71 
App. D. C. 11, 107 F. 2d 212, 217 (1939), grant of a license: 

”... creates a highly valuable property right, which, while 
limited in character, nevertheless provides the basis upon 
which large investments of capital are made and large com¬ 
mercial enterprises are conducted . . . those licenses must 
be protected in [their] use . . . from arbitrary action by the 
Commission, itself, in the exercise of its regulatory power.” 

Moreover, as the Supreme Court announced in the Ashbacker case, 
supra, (326 U.S. at page 333): 
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" . . . Congress has granted applicants a right to a hear¬ 
ing on their applications for station licenses. Whether that 
is a wise policy or whether the procedure adopted by the 
Commission in this case is preferable is not for us to de¬ 
cide. " 

So, here, the Congress has granted in Section 401 (c) a priority to Petitioner 
insuring that its application, filed ten full years ago, will be disposed of 
"as speedily as possible". The Board has deprived Petitioner of the speedy 
disposition of its application granted by the Act and the denial of that hear¬ 
ing and disposition is a denial of due process of law ( L.B. Wilson, Inc , v. 
F.C.C ., 83 U.S. App. D.C. 176, 170 F. 2d 793 (1948)) for the Board "is 
bound by its own statute". Storer Broadcasting Co . v. U.S ., 95 App. D.C. 
97; 220 F. 2d 204 (1955). 

n. THE BOARD ERRED IN REFUSING EITHER TO LIMIT THE SCOPE 
OF THE APPLICATIONS OF NORTHWEST. TWA, UNITED, DELTA 
AND CAPITAL OR TO CONSOLIDATE PETITIONER’S MUTUALLY 
EXCLUSIVE APPLICATIONS 

In Sections 401(c) and 401(h) of the Civil Aeronautics Act, Congress 
has granted Petitioner the right to a full, fair and speedy hearing of any 
application filed by it for a new certificate of public convenience and neces¬ 
sity, or for an amendment to an existing certificate. The Supreme Court 
of the United States in Ashbacker Radio Corporation v. Federal Communi¬ 
cations Commission , supra , and this Court in Kentucky Broadcasting Corp ., 
Inc, v. Federal Communications Commission, 84 App. D.C. 383, 174 F. 2d 
38, 42 (1949); KFAB Broadcasting Co . v. Federal Communications Com ¬ 
mission , 85 App. D. C. 160, 177 F. 2d 40, 41 (1949); Radio Cincinnati, 

Inc, v. Federal Communications Commission , 85 App. D. C. 292, 177 
F. 2d 92, 94 (1949); Seaboard and Western Airlines, Inc, v. Civil Aeronau ¬ 
tics Board , 86 App. D.C. 9, 181 F. 2d 777, 779 (1949); Northwest Airlines , 
Inc, v. Civil Aeronautics Board , 90 App. D. C. 158, 194 F. 2d 339 (1952); 
Zenith Radio Corp . v. Federal Communications Commission , 93 App. D. C. 
284, 211 F. 2d 629, 634 (1954); and Delta Air Lines, Inc. v. Civil Aeronau- 
tics Board, supra , have ruled that where two applications are mutually 
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exclusive of one another, the applicants are not only entitled to a hearing, 
but are entitled to comparative hearing and consideration of their appli¬ 
cations. 

The economic facts in this proceeding preclude any doubt or question 
with respect to the mutual exclusivity of Petitioner's applications and those 
of Northwest, TWA, United, Delta and Capital. The Board itself in its 
orders of consolidation (JA 133 and 143) has not found that there is no 
mutual exclusivity. 

In the Delta case, this Court noted that Delta had pointed out that (228 
F. 2d at p. 20): "... the traffic between the points on the new segments 
will support only one service and therefore the applications for these seg¬ 
ments are mutually exclusive." 

Similarly, in Northwest Airlines, Inc. , supra , this Court held that 

the applications of Northwest and Capital to provide nonstop service between 

New York City and Cleveland, in addition to the then existing nonstop service 

of United, were mutually exclusive, on the basis of a statement by the Board 

in its decision in the Milwaukee-Chicago-New York Restriction Case , 11 

C. A. B. 310 (1950), at page 334: 

"... there is not sufficient traffic to support three non¬ 
stop operators in this market and the application of Amer¬ 
ican must therefore be denied." 

That conclusion of the Board was based upon its finding that during Septem¬ 
ber of 1948 there were 6,816 Cleveland-New York air passengers, or an 
average of 227.2 passengers per day. 

In the recently decided Southwest-Northeast Service Case , Docket 
2355 etal., Order E-9758, dated November 21, 1955 (another "area" pro¬ 
ceeding) , the Board refused to authorize two carriers between Atlanta and 
Dallas although there were 14,716 Atlanta-Dallas passengers in 1954, or 
an average of 40.3 per day. In the same proceeding, the Board refused 
to authorize more than a single operator between Dallas and Pittsburgh 
where there were 3,016 passengers in 1954, or an average of 8.2 per day. 

In the recently decided Norfolk-Atlanta Nonstop Investigation , Docket 6647, 
Order E-9381, decided July 12, 1955, the Board refused to authorize more 
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than a single operator between Norfolk and Atlanta although there were 
3,705 passengers in 1954, or an average of 10.1 per day. The Board's ac¬ 
tion in those cases can only mean that the Board concluded there was insuf¬ 
ficient traffic to support more than one operator, and it follows that in mar¬ 
kets generating even less traffic the Board would reach a similar decision. 

The Board's air traffic surveys for the most recent available periods 
demonstrate that a far smaller number of passengers is generated between 
pairs of points for which Petitioner and Northwest, TWA, United, Delta and 
Capital seek authorization. Those surveys show that the pairs of points for 
which Petitioner seeks authorization in its applications (which are mutually 
exclusive of applications for similar authority between the same points by 
Northwest, TWA, United, Delta and Capital) generated less traffic than 
was generated between Cleveland and New York, where this Court reversed 
the Board's refusal to grant a hearing on the Northwest application; between 
Atlanta and Dallas and between Pittsburgh and Dallas where the Board re¬ 
fused to authorize the services of more than one carrier; and between Nor¬ 
folk and Atlanta where the Board likewise refused to authorize the services 
of more than one operator. 

During the most recent periods for which such figures are available, 

the Board’s air traffic surveys show, for example, 14,716 passengers, or 

iv 

an average of 40.3 per day, moving between Dallas and Atlanta, whereas 
only 728, or an average of 2.9 per day, moved between Atlanta and Des 
Moines, and only 65, or an average of less than one per day, moved between 
Atlanta and Spokane. 

Similar figures are shown in Supplement A hereto for numerous other 
cities pairs for which Petitioner seeks authority in the applications which the 
Board has refused to consolidate for hearing and decision and for which 
Northwest, TWA, United, Delta and Capital have applications consolidated 
by the Board in the proceeding below. In view of the traffic involved, it is 
clear that since the Board concluded only last January 21, there was insuf¬ 
ficient traffic between Atlanta and Dallas to support the services of more 
than one operator, the Board would not now conclude that there was sufficient 
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traffic between Atlanta and Des Moines or Spokane (or other city pairs 
shown in Supplement A to justify the services of more than one operator.) 

It is equally apparent that if the Board did not concluded that three 
nonstop services were justified between Cleveland and New York, which 
produces over five times as many passengers as between Dallas and At¬ 
lanta, it surely will not now find that three such operations are necessary 
or warranted between the paris of cities listed in Supplement A which gen¬ 
erated far less traffic than did Cleveland and New York. Moreover, if the 
Board and this Court concluded that the applications of Northwest and Capi¬ 
tal for services between Cleveland and New York were mutually exclusive, 
it follows that Petitioner’s applications for services between the cities listed 
in Supplement A are mutually exclusive with the applications of Northwest, 
TWA, United and Capital for similar services. 

Although Petitioner repeatedly advised the Board of the existence of 
an Ashbacker situation, the Board did not rule on Petitioner's contentions, 
and the only reference to Petitioner’s motions, in this respect, was the 
Board’s notification that (JA 137) ”as in all proceedings where there exists 
overlapping applications [the parties will be entitled] to urge [in this pro¬ 
ceeding] the mutual exclusivity of their respective proposals". 

In Delta Air Lines, Inc, v. Civil Aeronautics Board , supra , this 
Court commented that "... Ashbacker [ is] a rule of substance and 
not ... a mere prescription of form" and that a construction of Ashbacker 
such as the Board has adopted in the instant proceeding "would reduce the 
rule of that case to an empty shell, all form and no substance. It would 
mean that where two applications for a license are mutually exclusive, 
the agency could hear one of them upon its merits and in a final order rule 
upon exclusivity and award the license without ever hearing the merits of 
the second application. Such procedure would not protect the rights of 
the second applicant, as we read Ashbacker ." 

That is precisely the course which the Board seeks to follow in this 
proceeding. Although it did not seek certiorari in the Delta case, the Board 
has not complied with the mandate of this Court in that case. 


Having considered numerous arguments advanced by the Board in 
support of the Board's interpretation of Ashbacker and in defense of the 
Board's action in the Delta case, this Court determined that the Ashbacker 
rule could not be met by mere "simultaneous decision" but that "where the 
applications of two qualified applicants for a license are as a matter of 
economic fact mutually exclusive, each applicant is entitled to a compara¬ 
tive hearing and consideration with his adversary." This Court went on to 
define pointedly and clearly the procedure to be followed by the Board in 
situations such as that prevailing in the instant proceeding, saying: 

"The agency has a choice of procedures when two applications 
are alleged to be mutually exclusive. It may, for example, 

(1) set for hearing and thereupon decide the issue of exclu¬ 
sivity as a separate preliminary issue; (2) proceed to a com¬ 
parative hearing upon the two applications without further ado; 

(3) set for hearing and thereafter decide the merits of the two 
applications and also the issue of exclusivity. This leeway 
gives considerable elasticity to the required procedure." 

In the instant proceeding, the Board has refused to proceed in the 
proceeding along any of the avenues laid down for it in the Delta case. In 
this proceeding the Board has made no findings on mutual exclusivity. In 
the Delta case, this Court held that a decision with respect to mutual ex¬ 
clusivity by the Board "upon 'the facts now before us', without a hearing 
and without an opportunity to prove any facts, is not sufficient; the claim 
of mutual exclusivity [ is] not frivolous or . . . insubstantial." In the in¬ 
stant proceeding, Petitioner has been denied a decision with respect to mu¬ 
tual exclusivity even "upon 'the facts now before us' " and yet Petitioner's 
claims are neither "frivolous" nor "insubstantial". 

The Board has committed an error of law by denying Petitioner the 
right to a full and fair comparative hearing with its adversaries. The right 
to a hearing is a "rudiment of fair play, to be maintained in its integrity". 
Ohio Bell Telephone Company v. Public Utilities Commission , 301 U.S. 

292, 304-395 (1937). The right which the Board's orders deny Petitioner 
is the right to a full and fair comparative hearing which this Court in the 
Delta case determined could not be satisfied merely by the rendition of a 




"simultaneous decision". The ultimate "decision" of the Board is imma¬ 
terial here, since the proceeding contemplated by the Board denies Peti¬ 
tioner its right to a comparative proceeding, as to which this Court in the 
Delta case commented (228 F. 2d at p. 22): 

"The Court was concerned with the right to hearing, not 
merely the rendition of decision. The requirement for a 
comparative proceeding means all the give-and-take of con¬ 
testing parties, including cross examination, rebuttal, par¬ 
ticipation in prehearing proceedings, objections, briefs and 
arguments as contesting parties." 

The issues presented by Petitioner's appeal are substantial and the 
Board's proceeding, if allowed to proceed as presently constituted, would 
have far-reaching effects in the general application of its principle to future 
cases. 

In the Delta case this Court indicated concern with T1 a procedure 
which, if established, could be of general application" and instructed the 
Board that: 

"It is our present purpose that the Board and its counsel 
shall understand our interpretation of the Ashbacker doc¬ 
trine and its applicability in situations such as here pre¬ 
sented . . . we wish to make it equally clear that at an 
early stage upon a proper record the issue of mutuaTex- 
clusivity is to be considered and decided by the Board " 

(emphasis supplied). 

In the Delta case this Court pointed out that it was legal error for 
the Board to attempt to hear one application on its merits without hearing 
the applications of other carriers and without deciding with finality whe¬ 
ther the applications of other carriers are mutually exclusive with the ap¬ 
plications under consideration. The Board has refused to make findings 
on the issue of mutual exclusivity and has not found, nor does it now allege, 
that Petitioner's applications are not in fact mutually exclusive of those 
of Northwest, TWA, United, Delta and Capital. 

This Board in the instant proceeding has demonstrated its unwilling¬ 
ness to proceed along the lines laid out for it by this Court. Significantly, 
the Board in the Delta case, on February 10, 1956 moved to vacate this 
Court's opinion of October 24, 1955. That motion was denied by an order 
of this Court dated March 23, 1956. 




The Board T s consolidation orders (JA 133 and 143) indicate that it 
intends to force Petitioner to proceed to a hearing which will include, inter 
alia , the question of exclusivity as between Petitioner and the other car¬ 
riers and also the matter of the applications of the other carriers upon 
their merits but without consideration of Petitioner's applications at that 
stage. In its final order, the Board's orders indicate that it will (1) de¬ 
cide whether any new segments will be authorized; (2) decide the exclu¬ 
sivity issue; and (3) if the latter decision be in the negative, decide the 
merits of the applications of the other carriers. The Board's orders do not 
indicate what the Board will do if at that time it concludes both that new seg¬ 
ments are to be authorized and that the applications are mutually exclusive. 
The error committed by the Board, therefore, is identical to that con¬ 
demned by this Court in the Delta case. As this Court said (228 F. 2d at 
P. 22): 

"Its error, as we see it, is that it believes it can hear 
hear the [other carriers'] applications] on [their] merits 
without hearing [Petitioner] and without deciding finally whe¬ 
ther [Petitioner] has a right to a hearing as a mutually ex¬ 
clusive applicant." 

If the Board should grant the applications of Northwest, TWA, United, 
Delta or Capital, Petitioner would be foreclosed from obtaining a fair hear¬ 
ing on its applications, i Thereafter, even if Petitioner should ultimately 
obtain a hearing on its applications, the Board, in a reopened proceeding, 
would no longer be considering whether the public interest requires a pro¬ 
posed new service but would, of necessity, be considering the effect of 
disestablishing service already authorized pursuant to the Board's earlier 
decision. 

If, on the other hand, the Board should deny the mutually exclusive 
applications of those carriers, Petitioner would be faced with an equally 
insurmountable burden in any subsequent hearing on its applications. In 
such a case, Petitioner would be required to prove that the Board should 
award to Petitioner, inter alia, precisely the same authority which it would 
have already denied to other applicants. 
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In either case Petitioner would have a greater burden than if it were 
given the fair comparative and simultaneous hearing contemplated by law. 

The Supreme Court in the Ashbacker case, faced with precisely the 
same procedural situation, concluded that such a procedure denied the 
statutory right to a hearing which Congress had accorded applicants. It 
said (326 U.S. at p. 331): 

"To place that burden on it is in effect to make its hearing 
a rehearing on the grant of the competitor's license rather 
than a hearing on the merits of its own application. That may 
satisfy the strict letter of the law but certainly not its spirit 
or intent." 

And as this Court noted in the Delta case (228 F. 2d at p. 21), in its final 

sentence in the Ashbacker case, the Supreme Court said (326 U.S. at p. 334): 

"While the statutory right of petitioner to a hearing on its 
application has in form been preserved, it has as a practi¬ 
cal matter been substantially nullified by the grant of die 
Fetzer application." 


III. THE BOARD ERRED IN FAILING TO MAKE ADEQUATE AND 
SUFFICIENT FINDINGS TO SUPPORT ITS CONCLUSIONS 


Section 1005(f) (52 Stat. 1023, 49 U.S.C. 645) of the Civil Aeronau¬ 
tics Act provides as follows: 

"Every order of the authority shall set forth the find¬ 
ings of fact upon which it is based." 

Section 6(d) of the Administrative Procedure Act provides (60 Stat. 
241; 5 U.S.C. 1005): 

"DENIALS. - Prompt notice shall be given of the denial in 
whole or in part of any written application, petition, or 
other request of any interested person made in connection 
with any agency proceeding. Except in affirming a prior 
denial or where the denial is self-explanatory, such notice 
shall be accompanied by a simple statement of procedural 
or other grounds." 

In this proceeding the Board has failed to make adequate or sufficient 
findings to support its conclusions that: 


- 


(1) Petitioner should not be given the speedy disposition of its appli¬ 
cation in Docket 2396 granted to it by Section 401 (c) of the Civil Aeronau¬ 
tics Act; and 

(2) The proceeding should not be limited by the prohibition of through 
service between points ’’within the area” and points ’’outside the area”. 

The Board also failed to make adequate and sufficient findings essen¬ 
tial to its conclusions as follows: 

(1) That Petitioner’s applications and the applications of the other 
carriers herein complained of are not, in fact, mutually exclusive; and 

(2) That there is any public need for the activation of the monstrously 
large and complex ’’area” proceeding which it has activated, thereby deny¬ 
ing Petitioner the speedy disposition of its application granted by law. 

The law requires complete statements of the reasons underlying ad¬ 
ministrative agency action and the cases requiring compliance with mini¬ 
mum standards of decision are legion. Sanders Bros, Radio Station v. 

F. C.C ., 70 App. D.C* 297, 106 F. 2d 321 (1939); Saginaw Broadcasting 
Co. v. F.C.C. , 68 App. D.C. 282, 96 F. 2d 554, 559 (1938), cert, denied 
305 U.S. 613; Missouri Broadcasting Co . v. F.C.C. , 68 App. D.C. 154, 

94 F. 2d 623 , 625 (1937), cert, denied 303 U.S. 655; Heitmeyer v. F.C. C ., 
68 App. D.C. 180, 95 F. 2d 91 (1937); E. Brooke Matlack, Inc , v. United 
States , 119 F. Sup£. 617, 621 (ED., Pa., 1954). 

Petitioner presented to the Board in its pleadings (JA 106, 113 and 
122) the issue of the application of Section 401 (c) of the Civil Aeronautics 
Act to its application in Docket 2396 as well as the issue of the mutual ex¬ 
clusivity of its application with the applications of the other carriers herein 
discussed. The Board made no findings with respect thereto. In Sanders 
Bros. Radio Station v. F.C.C. , supra , this Court said (106 F. 2d at pp. 
324-325): 

’’The issue . . . having been clearly presented, the Com¬ 
mission was bound to decide it one way or the other, and 
to make appropriate findings of fact in support of its deci¬ 
sion. Absence of findings, whatever the reason therefor, 
cannot take the place of adequate findings, and the Commis¬ 
sion's decision as to public interest, convenience and neces¬ 
sity cannot stand unless supported by such findings. ” 
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The Board has alleged that Petitioner did not raise the Board's fail¬ 
ure to make findings to the Board in the proceeding below, and that Petitioner 
is precluded from raising that issue now. The Civil Aeronautics Act and 
the Administrative Procedure Act provide that the Board shall make ade¬ 
quate and sufficient findings, and Petitioner has never been under an obli¬ 
gation to urge the Board to issue lawful orders. Irrespective of Petitioner's 
pleadings, the Board is under a statutory duty to issue lawful orders and 
abide by statutory requirements. The Board's failure to make adequate 
findings leaves Petitioner in doubt as to matters essential to the case and 
precludes Petitioner from a fair hearing. Morgan v. U.S. , 304 U.S. 1, 

14, 15 (1938). 

In the recently decided Greensboro-High Point Airport Authority v. 
CAB , Case No. 12,608, decided March 22, 1956, this Court noted that 
Greensboro had raised an issue of discrimination and had been given no 
answer, and said: 

" . . . the fact remains that Greensboro has not re¬ 
ceived a plain answer to its charge of discrimination. We 
think it is entitled to one. The issue was flatly raised, and 
was relevant to the Board's ultimate decision as to what the 
public convenience and necessity required. The Board's 
failure to supply an answer was not harmless error, but 
prejudiced Greensboro's position in its efforts to obtain ju¬ 
dicial review. We think the Board should now make appro¬ 
priate findings of fact on the issue, and state 'the reasons 
or basis' for its conclusion." 

It is clear that nothing which the Board purported to "find” in con¬ 
nection with the consolidation orders is supported by generally recognized 
or indisputable foots, and it is particularly obvious that there are no such 
facts which this Court could judicially notice on appeal which could support 
the Board's lack of "findings". Since this Court's examination of the record 
necessarily will disclose no evidence of any kind, it is clear that the Board's 
orders are not supported by adequate and sufficient findings and should be 
set aside. 
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IV. THE BOARD'S ORDERS ARE FINAL AND REVIEWABLE 

The Board filed a motion to dismiss this appeal on the asserted 
ground that the Board's orders are "interlocutory” only and therefore not 
reviewable at this time. While this Court dismissed that motion it can be 
expected that the Board will reassert it hereafter. 

The Board's orders have (1) denied Petitioner's right to a speedy dis¬ 
position of its application in Docket 2396 and (2) denied Petitioner's right 
to a consolidated hearing on its mutually exclusive applications. Petitioner 
has already suffered irreparable and grevious injury and continuation of 
the proceeding below will compound and aggravate that injury. The "im¬ 
pact" of the Board's orders upon Petitioner is direct, immediate and most 
serious, and under such circumstances review will not be delayed pending 
ultimate disposition of the proceeding below. Isbrandstsen Co., Inc , v. 
United States et al ., supra ; Music Broadcasting Co . v. F. C. C. , supra ; 
Phillips Petroleum Co . v. F. P. C. , supra . 

The Board, in its previous motion, never attempted to explain why 
it ignored Petitioner's request that Petitioner's Docket 2396 application be 
disposed of "as speedily as possible", as required by Section 401 (c) of the 
Civil Aeronautics Act: It is an inescapable fact, however, that were Peti¬ 
tioner precluded from judicial review at this time, it would be impossible 
for Petitioner to gain relief since the proceeding would have been concluded 
and only the "corpse" of Petitioner's Docket 2396 would remain. There 
could, at that stage, be no determination, but rather only academic dis¬ 
cussion, of the merits of Petitioner's plea that its application be disposed 
of "as speedily as possible". Furthermore, at that time, Petitioner in all 
probability would be faced with a similar motion to dismiss by the Board 
grounded on the thesis that the matter had been rendered "moot" by the 
completion of the proceeding. As the Supreme Court said in Scripps - 
Howard v. Federal Communications Commission , 316 U.S. 4, 9-10 (1942): 

"No court can make time stand still. The circumstances 
surrounding a controversy may change irrevocably during the 
pendency of an appeal, despite anything that a court can do. 

* * 


* 
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" . . . If the administrative agency has committed errors 
of law for the correction of which the legislature has provided 
appropriate resort to the courts, such judicial review would 
be an idle ceremony if the situation were irreparably changed 
before the corrections could be made . . 

In any event, all the arguments advanced by the Board in support of 
its previous motion to dismiss were urged upon the Court in the Delta 
case, supra, and were rejected by this Court.. In that case the Board re¬ 
lied heavily (and almost exclusively) upon United Air Lines, Inc, v. Civil 

Aeronautics Board , 1 _App. D. C. _, 228 F. 2d 13 (1955), but this 

Court held (228 F. 2d at p. 20): 

"There is no doctrine that all administrative orders which 
are interlocutory in form and sequence are not reviewable. 

So in the case at bar the Board's motion to dismiss posed 
the question whether the denial of a comparative hearing 
under the circumstances denies any right of Delta." 

The Court then found that the Board's orders did deny Delta a right to 

comparative hearing and in explaining the right, this Court said (228 F. 2d 

atp. 22): 

"The Court [the Supreme Court in the Ashbacker case] was 
concerned with the right to hearing, not merely the rendi¬ 
tion of decision. The requirement for a comparative pro¬ 
ceeding means all the give-and-take of contesting parties, 
including cross examination, rebuttal, participation in pre- 
hearing proceedings, objections, briefs and arguments as 
contesting parties. 

As hereinabove noted, the economic facts demonstrate that should 
the applications of the other carriers be granted (or heard) there would 
be no room left for Petitioner and a later hearing on Petitioner's appli¬ 
cations would be little more than an idle gesture. If those applications 
were denied, a later hearing on Petitioner's application would increase 
the burden which Petitioner would be forced to carry since Petitioner 
would be seeking the precise authority which the Board would have al¬ 
ready denied the other carriers. Realism forces the conclusion that 

1 On July 6, 1955, after this Court had issued a stay in that proceeding, the Board even Sled a "Motion 
to Dismiss or Dissolve Stay** grounded solely on the decision in the United case. 
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Petitioner's opportunity in such a hearing would be greatly prejudiced if 
Petitioner were not, in fact, foredoomed to failure. 

Furthermore, irrespective of the outcome of the present proceed¬ 
ing, it is inescapable that in any later hearing on Petitioner's applications, 
the Board would be fundamentally influenced by the initial impact made . 
upon it by its earlier consideration of the applications of the other car¬ 
riers. The frailties of human nature preclude a different conclusion. 
Protection from the denial of a fair hearing resulting from such an inde¬ 
pendent consideration of one of two applications for new authority is the 
very essence of the right to a comparative hearing. 

It has been suggested by the Board that the Board may deny all the 
applications in the proceeding and that therefore Petitioner should await 
the final decision before review. Aside from the fact that the Board's 
history precludes such a conclusion (since in the hundreds of cases it 
has heard such a result has never before obtained), if such a decision 
were forthcoming, it is clear that a later hearing on Petitioner's appli¬ 
cations would be almost devoid of any opportunity for success by Petitioner. 
Moreover, the mere possibility of such a result does not preclude Peti¬ 
tioner from its right to prompt judicial review. Levers v. Anderson , 

326 U.S. 219 (1945). 

In summary, the short answer to the Board's contention that its 
orders are "interlocutory" and "procedural" and not reviewable is that 
those same arguments were made, considered and rejected in the Delta 
case, in which this Court said (228 F. 2d at p. 22): 

"It is our present purpose that the Board and its coun¬ 
sel shall understand our interpretation of the Ashbacker 
doctrine and its application in situations such as here 
presented. ” 
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CONCLUSION 

r 

r 

In conclusion, therefore, it is respectfully submitted that the Board's 

ly 

orders herein discussed should be set aside, and that the case should be 

* remanded to the Board for further proceedings; consistent with this Court's 
opinion. 

it 

t * * 

* W. Glen Harlan 

* Harold L. Russell 

c 825 Citizens & Southern 

A National Bank Building 

Atlanta 3, Georgia 

Attorneys for Eastern Air Lines, 
Inc. 

Gambrell, Harlan, Russell, Moye & Richardson 
► 825 Citizens & Southern National Bank Building 

^ Atlanta 3, Georgia 

Of Counsel 


July 20, 1956 
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SUPPLEMENT A 


THE ECONOMIC FACTS SHOW THE MUTUAL EXCLUSIVITY EXISTENT 
BETWEEN PETITIONER’S APPLICATIONS (WHICH THE BOARD REFUSED 
TO CONSOLIDATE FOR HEARING AND DECISION) AND THE APPLICA¬ 
TIONS OF NORTHWEST. TWA. UNITED. DELTA AND CAPITAL (WHICH 
THE BOARD HAS CONSOLIDATED IN THIS PROCEEDING FOR HEARING 
AND DECISION ). 

One of the principle standards used by the Board as a guide in 
determining whether the public convenience and necessity require ad¬ 
ditional service between any two cities is the amount of traffic generated 
between those cities. The list below indicates the traffic generated be¬ 
tween several pairs of cities for which the Board has recently found that 
additional service is not required and the traffic generated between vari¬ 
ous pairs of cities for which Petitioner has applied for new authority 
(and which the Board has refused to consolidate) and for which identical 
new authority is requested by other carriers in applications which the 
Board has consolidated for hearing and decision in this proceeding. 

These figures are included for illustrative purposes only, to demonstrate 
that Petitioners contention of mutual exclusivity is most substantial and 
real. 

The A ir Traffic Surveys of the Board of which the Board generally 
takes official notice, for the periods March 1-14, 1954 and September 
17-30, 1954 expanded to annual figures and divided to show daily figures, 1 
reflect the following traffic between the pairs of points indicated: 


Between 

Number of 
Passengers 

Average 
per Day 

Atlanta-Dallas 

14,716 

40.3 

Pittsburgh-Dallas 

3,016 

8.2 

Nor folk-A tlanta 

3,705 

10.1 


1 Expanded by adding the total number of passengers for March and S eptem b er . 1954 and by mnlri- 
plying the combined total by 13 to produce an annual figure for 1954. The annual figure Is then divided 
by 365 to produce an average daily total. 
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Between pairs of points for which both Petitioner and either North 
west, TWA, United, Delta or Capital propose service, the following 
figures are reflected by those Surveys: 

Number of Average 

Between Passengers per Day Applicants 


Atlanta and 


Billings 

Denver 

i 

i / 

1,027 

2.9 

Northwest, Eastern 

United, Eastern 

Des Moines 


728 

1.9 

United, Eastern 

Milwaukee 

i 

1,976 

5.4 

Northwest, United, Capi¬ 

Minneapolis/St. 

Paul 

12,275 

6.2 

tal, Eastern 

Northwest, Capital, Eastern 

Portland 

i • 

229 

0.6 

Northwest, United, Eastern 

San Francisco 


4,563 

12.5 

TWA, United, Eastern 

Seattle 

• j 

1,989 

5.4 

Northwest, United, Eastern 

Spokane 


65 

0.1 

Northwest, United, Eastern 

Cincinnati and - 

Billings 

i 

117 

0.3 

Northwest, Eastern 

Denver 

| 

1,144 

3.1 

United, Eastern 

Des Moines 

l 

832 

2.2 

United, Eastern 

Milwaukee 


4,628 

12.6 

Northwest, United, Eastern 

Minneapolis/St. 

Paul 

4,732 

12.9 

Northwest, Eastern 

Portland 

• 

390 

1.0 

Northwest, United, Eastern 

San Francisco 


4,498 

12.3 

United, Eastern 

Seattle 

i 

j 

1,625 

4.4 

Northwest, United, Eastern 

Spokane 

1 

156 

0.4 

Northwest, United, Eastern 

Jacksonville and « 

Denver 

i 

i 

196 

0.5 

United, Eastern 

Des Moines 

1 

175 

0.4 

United, Eastern 

Portland 

1 

130 

0.3 

United, Eastern 

San Francisco 

I 

1,313 

3.5 

United, Eastern 

Seattle 


728 

1.9 

United, Eastern 

Spokane 

: 

91 

0.2 

United, Eastern 




Number of Average 


Between 

Passengers 

per Day 

w ^ i : 

Miami and - 

Billings 

39 

0.1 

Northwest, Eastern 

Denver 

1,768 

4.8 

TWA, United, Eastern 

Des Moines 

1,222 

3.3 

United, Eastern 

Milwaukee 

9,308 

25.5 

Northwest, Capital, Eastern 

M inneapol is/St. 

Paul 10,972 

30.0 

Northwest, Capital, Eastern 

Portland 

390 

1.0 

Northwest, United, Eastern 

San Francisco 

5,694 

15.6 

TWA, Eastern, United 

Seattle 

1,326 

3.6 

Northwest, United, Eastern 

Spokane 

39 

0.1 

Northwest, United, Eastern 

Tampa and - 

Billings 

13 

0.03 

Northwest, Eastern 

Denver 

780 

2.0 

TWA, United, Eastern 

Des Moines 

390 

1.0 

United, Eastern 

Milwaukee 

457 

1.2 

Northwest, Capital, Eastern 

Minneapolis/St. 

Paul 2,184 

5.9 

Northwest, Capital, Eastern 

Portland 

377 

1.0 

Northwest, United, Eastern 

San Francisco 

2,392 

6.5 

TWA, United, Eastern 

Seattle 

546 

1.4 

Northwest, United, Eastern 

Spokane 

65 

0.1 

Northwest, United, Eastern 

Houston and - 

Buffalo 

1,235 

3.3 

Delta, Eastern 

Cincinnati 

2,119 

5.8 

Delta, Eastern 

Cleveland 

4,953 

13.5 

Delta, Eastern 

Columbus 

1,209 

3.3 

Delta, Eastern 

Dayton 

923 

2.5 

Delta, Eastern 

Erie 

143 

0.3 

Delta, Eastern 

Pittsburgh 

3,653 

10.0 

Delta, Eastern 

Youngstown 

676 

1.8 

Delta, Eastern 

Memphis and - 

Buffalo 

884 

2.4 

Delta, Eastern 

Cincinnati 

3,835 

10.5 

Delta, Eastern 

Cleveland 

3,055 

8.3 

Delta, Eastern 

Columbus 

1,196 

3.2 

Delta, Eastern 

Dayton 

1,872 

5.1 

Delta, Eastern 

Erie 

143 

0.3 

Delta, Eastern 

Evansville 

1,742 

4.7 

Delta, Eastern 

Pittsburgh 

1,937 

5.3 

Delta, Eastern 

Youngstown 

52 

0.1 

Delta, Eastern 
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Number of 

Average 



Between 

Passengers 

per Day 


Applicants 

New Orleans and - 




% 

Buffalo 

1,131 

3.0 

Delta, 

Eastern 

Cincinnati 

3,471 

9.5 

Delta, 

Eastern 

Cleveland 

3,614 

9.9 

Delta, 

Eastern 

Columbus 

1,144 

3.1 

Delta, 

Eastern 

Dayton 

676 

1.8 

Delta, 

Eastern 

Erie 

182 

0.4 

Delta, 

Eastern 

Evansville 

806 

2.2 

Delta, 

Eastern 

Pittsburgh 

3,679 

10.0 

Delta, 

Eastern 

Youngstown 

143 

0.3 

Delta, 

Eastern 


1 The applications of carriers listed in this column are mutually exclusive for authority to operate 
between the pairs of points shown, and all of those applications, except those of Petitioner (Eastern), 
have been consolidated for hearing and decision in die proceeding below. 
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didiUd ntr route 


Eastern Air lines seeks revise of arde 
nasties Board which, inter alia^ (1) direct* 
cation (Docket Bo« 2396) be heard in a cone 
proceeding before the Board (Great Lakee goatboast Sendee Cans) , 
and (2) refused to consolidate for hearing and decision with the 
Board proceedings all or portions of other of Eastern's applica¬ 
tions* The issues are stipulated to be (JJU 17, lB)t 

(1) Whether the orders of whLch redes is sought 
are final orders subject to judicial scrutiiy and redes 
at this tine; 

(2) Whether the Board's action in ordering that East¬ 
ern's Docket 2396 application be heard in a consolidated 
route proceeding (Great Lakee-Southeast Service Case) 
deprived Eastern of a right to disposal of its application 
"as speedily ap possible"; 

(3) Whether the Board's refusal to c on s ol idate Eastern's 
applications in GAB Docket Woe. 3207, 7287, 7292, 7293, 729k, 
7295 and 7529, for hearing and decision in the Greet Lakae- 
Southeast Serdce Case deprived Eastern of its s tat u to ry 
right to a full and fair hearing on those applications; 

(U) Whether the Board abased its discretion In refusing 
to order consolidation as set forth in paragraph (3) shove, 
or, alternatively, in declining to iaqpose restrictions in 
the Great Xnkne^outheast Sendee Case so as to dlMarti 
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n THE 

TORTS) STATES COURT €P APPBLLS 
FOR THE DISTRICT CP CQLOHBUL CODUIT 


No* 13,323 


BLSTrar AIR UNES, INC., Petitioner, 

CIVIL AERCHAUTICS BOUD, Respcndent, 

> 

CAPITAL AIRLINES, DC.} DBA AIR LUES, DC.; 
NATICHAL AIRLINES, INC*} NORTHWEST AIRLINES, INC*} 
TRANS WORLD AIRLINES, INC*} U N ITED AIR HENS, INC*, 



CK PETITION FOR REVIEW OF OHXRS OF THE 
Cim AERONAUTICS BQAfD 

BRIff FOR RBSPODSn 

COUNTESSTATSOT OP THE CASE 

Petitioner (Bstem) seeks review of Board orders (Ordar N-973A, 

1 / 

JJL. 133} Order E-lOOltf, J*A* 1U3) efaieh define the seeps of lbs Orest 
lakee-Sootheast Service Case, Docket No* 2:196, et el*, e nos roste pro¬ 
ceeding pending before the Board* The principal erro rs alleged relate to 
the propriety of the Board* a determinations in said or d er s (1) that 
Eastern* s Docket No* 2396 application (JJL. 87) shoeld not be heard 



1/ The referenee JJL* is to the joint appendix to briefs* 


separately, either alone or without consideration of similar (bat not 
Identical) proposals of other applicants; and (2) that consolidation of 
other of Eastern's applications, by which petitioner seeks to duplicate 
.the route s ystem of Capital, Northwest, Halted and TUL extending beyond 
the geographical area encompassed by the proceedings, mas neither neces- 

If 

saxy nor desirable in the public interest* The pertinent facts folios* 

As disclosed by their certificates (JJL* 181, 185* 191), Northwest, 

United and TlOL operate transcontinentally between points on the east and 

west coasts* All these carriers serve numerous points west of Chicago, 

but they are not presently authorized to condnct operations from mid- 

western points, such as Chicago, to the southeast* Capital is a regional 

carrier operating. Inter alia. In the southeast and to points as far west 

as Mlnneapolis-St* Paul (JJL* l£6)* Eastern possesses a large domestic 

route system and is primarily a north-south operator serving the eastern 

2 / 

half of the United States* (See map. Appendix 8, infra, p* 51) * The 


2/ Both in the petition for review and on brief (pp* lb-17) Eastern 
also alleges that the Board erred In failing to permit it to be heard 
on its application (JJL* 10b) to duplicate Delta's Boats 8 (JJL* 163), 
because Delta had proposed an extension of that route Into the area 
covered by the proceeding (JJL* 76) also sought by Eastern* However, 
the-Board dismissed Delta's application by Order E-10l*33, dated July 2, 
1956, at the carrier's request* Therefore, petitioner's complaint inso¬ 
far as it concerns the treatment accorded Eastern vis- a -vis DeLta is 
moot and the matter is not considered further herein* 

3/ lb addition to the Canadian operations shown on Appendix B, 
Eastern also serves Bermuda, Out of Washington and New York, and San 
Juan from Miami and New York* 


2 


Eastern routes of lost dtreet pertinency lew ere Route 6 (J«i« 17l0> 
extending fra KLnii on the sooth, to Detroit, on the north, oil 
Jacksonville, Charlotte, Charleston, V* Hu, Pittsburgh, Cleveland ad 
other intermediate points; Boots 10 (JO.* 177), renning free HI a rt, on 
the sooth, to Chicago, on the north, Tie such intermediate cities as 


T aa pa, Jacksonville, Atlanta, Birmingham, Qiattaaooga, HashvUle, Lewis¬ 
ville and Indianapolis; and Boots hi (JJU 173) beteeni W ashing ton, D*C* 
end St* Louis* 

3h 19 hlS Eastern filed an application proposing non services, a por¬ 
tion of which was promptly heard and denied* Detroit4h ahlngton Case, 

8 C*A*B* H87 (19U7)* The balance of the application ma severed aid 
assigned Docket No* 2396, and this portion of the o rigin a l appl i ca t i o n 
was noticed for prehearing conference on May 2$, 1955 (J*A* 21), ^ien 
it been reached on the Board v s docket for procedural action* At 
the time the prehearing conference notice was issued, the appUestLaa 

was concerned with a request for limited new rente authority in the area 

h/ 

between Chicago and Washington, D.C. However, on Juie 27, 1955, three 

days before the prehearing conference, Eastern expanded the application 

by amendment so as to raise noaerooe additional issues with respect to 

service in the area extending from the Croat lakes and ftrffklo to 

- U As it existed” ibaa noticed for prehearing conference, the appli¬ 
cation proposed the following (Amendment Ho* 2, J*A* 89 )t an ci le migi 
of Route 6 from Washington to Chicago via Pittsburgh, Yemgst oi, A kron, 
Cleveland, Toledo and South Band; extension of Rente h7 ftfcshington- 
St* Louis route) from the intezmediate point Charleston, V* to 
(a) Chicago via Cincinnati and Indianapolis, and (alternatively) via 
Columbus, Springfield, Dayton, Fort Wayne and Sonth Bend, aad (b) Detroit 
via Coluibus and Toledo* 




Florida (Amendment No. 3» J.A. 89) • 


l( 


Pursuant to procedures established at the prehearing conference, - 
15 carriers filed requests for consolidation of over $0 applications, 
the majority of which were newly filed and proapted by Eastern's amend¬ 
ment* These applications, in geographic scope, contemplated new cer¬ 
tificate authority at points from Canada to Texas and Florida, on the 
south, and at most major cities from coast to coast (JJL* UU-63)* Upon 
consideration of these requests, the Board was unwilling either to re¬ 
strict the issues solely to those specifically raised by Eastern's ap¬ 
plication, as the carrier had proposed (J«A* 136), or to undertake a 
proceeding of the scope and magnitude that would result from a hearing 
on all such applications* Bather, the Board determined that the public 
interest would best be served by a consideration of the needs for new 
trunkline service in the general area encompassed by Eastern's amended 
application, i*e*, Chicago, Detroit and Buffalo, on the north; Indian¬ 
apolis, Louisville aid Atlanta, on the west; Washington, D.C* and 

5/ As amended, the application requested the followings (1) an 
extension of Route 6 from Washington, D.C* to Pittsburgh, and beyond 
Pittsburgh to (a) Detroit, via Youngstown, Akron and Cleveland, and 
(b) Buffalo; (2) an extension of Route 6 from Pittsburgh to Buffalo; 

(3) one-stop authority between Washington, D.C. and Chicago via Columbus 
and Dayton; (U) an extension of Route 6 from Charleston, W* Va* to 
Chicago via Cincinnati and Indianapolis, so as to make possible nonstop * 
operations (a) from Chicago and Indianapolis, on the one hand to Cin¬ 
cinnati, Charleston and Charlotte, on the other, and (b) from Cincinnati 
to Charlotte, Jacksonville and Miami; and (5) an extension of Bouts 6 
from Charleston to Chicago via Dayton in order to permit nonstop serv¬ 
ice from Dayton to Chicago, Charleston, Charlotte, Jacksonville and 
Kami* Thus Amendment No* 3 injected, for example, new issues con¬ 
cerning service from Buffalo to Washington, Miami, Jacksonville and 
Atlanta, and from Indianapolis and Cincinnati, on the one hand, to 
Jacksonville and Miami, on the other* 



137) • Further, the Board pointed out that, as in all area new re nt e 
proceedings, the parties would be free to urge the ■actual exclusivity of 
any of their proposals denied consolidation (JJL* 137)* System's notin 
for consolidation of its application, or portions thereof, nhloh weald 
substantially duplicate the existing routes of Capital, Sort beset, fit 
and United west of Chicago—and therefore outside of the Great Lakes- 


tained in petitioner’s brief (pp. 7, 11, 13, 19-20)* Generally state 
by then Eastern sought to duplicate (1) Capital’s routes (JJL* 150) £ 
Pittsburgh and Detroit to Milwaukee and Minneapolis-St* Baal (Docket 
Vos* 7287 and 7292$ JJL. 95, 100)$ (2) Vcrthsest's rente (J*l* 181) £ 
Pittsburgh, Cleveland, Detroit and Chicago to Tnln Cities and the wen 
coast (Docket Vos. 3207, 7292 and 7293; JJL# 93, 100, 101)$ (3) fit's 
route (JJL. 185) from Chicago and Kansas City to the west eeast (Dodo 
Vo* 729lt$ JJL. 102)$ and (b) TJnited's route (JJL* 191) f*en Chicago t 
and along the Pacific Coast (Docket 7295, JJU 102)* 


service other than those within the prescribed geographical confines* 
l&stero will be heard not only on its Docket Vo* 2396 application bat 
apon eight other applications involving extensive new service requests 

V 

which were consolidated* Capital, Northwest, United, and TfflL will be 
heard on applications for new service in the area at sows points already 
served or sought by Eastern* Thus Capital seeks new authority between 
Detroit and Miami and Atlanta and Miami via numerous intermediate points 
(Dockets 7521 and 6889; JJL♦ 86, 8U); Northwest requests routes from 
Pittsburgh and Chicago to Miami by way of intermediate cities (Dockets 
7239 and 72b2; JJL* 61*); TMA seeks an extension of its transcontinental 
route from Kansas City to Kami via points such as Indianapolis, Chicago, 
Louisville, Atlanta and Tampa (Docket 7268, J«A* 75); and United proposed 
new route authority between Chicago and Miami via Cincinnati, Atlanta, 
Jacksonville and Tampa (Docket 7269, J»A* 73)* In total, the comprehen¬ 
sive review of the service needs of the area ordered by the Board involves 


z 


These other applications request: (Docket 7286, J«A* 9W - an 
extension of Boute 10 from Louisville to Buffalo via Cincinnati, Dayton, 
Columbus, Toledo and Detroit; (Docket 7287, J*A* 95) * an extension of 
Boute 10 from Miami to Pittsburgh via Vest Palm Bsaeh, Tampa, Jackson¬ 
ville, Atlanta, Charleston, V, Va*, and beyond Pittsburgh to (a) Detroit, 
via Youngstown, Akron and Cleveland, and (b) Buffalo; (Docket 7288, J.A* 
96) - new authority from Pittsburgh to Chicago and fro»'VhShington,D*C. to 
Chicago via such points as Columbus, Dayton, Cincinnati and Indian¬ 
apolis (also Detroit and Cleveland on the Vashington-Ghicago route); 
(Docket 7289* J*A* 96) - new authority from Indianapolis to Detroit via 
intermediate points; (Docket 7290, J.A* 96) - a new route from Kami to 
Chicago and Detroit via points now included on petitioner's Boutes 5, 6, 
10 and U7, with the addition of Cincinnati* Knoxville and Port Wayne; 
(Docket 7291), J*A* 99) - an extension of Boute 10 from Louisville to 
Buffalo via Cincinnati, Dayton, Columbus, Akron and Cleveland; (Docket 
7292, J*A* 100) - an extension of the MLami-Detroit segment of Boute 
6 to Chicago; and (Docket 7529, JJL* 10h) - new routes from points on 
the western boundary of the proceedings, such as Louisville and Indian¬ 
apolis, to Chicago, Detroit and Buffalo via numerous intermediate points* 


- 6 - 



consideration of over 2)0 applications by eOlem applicants* 


Several petitions for reconsideration of the consolidation 

order were filed* Eastern's petition (JJU 122) asserted as the carrier's 

primary position that the Board was obligated hy Section 101(e) of the 

Act ( Infra, p* h 9), which provides that certificate applications shall 

be set for hearing and disposed of "as speedily as possible*" either to 

hear its Docket No* 2396 application alone or* at most* only with those 

competing applications that raise identical issues* Alternatively* 

Eastern argued that if the Board proceeded with the case upon the om- 

solidated basis initially directed* the Board most either (1) restrict 

any awards to be Bade therein so as not only to preclude the rendition 

of new nonstop service to points outside the area* as the Board had done* 

bat also so as to prohibit the perfoxmance of any t h rou gh service or the 

carriage of any through traffic beyond the area; or (2) consolidate 

Eastern's applications (footnote 6* supra) to duplicate the r e nt e urstene 

of existing carriers west of the geographic boundaries of the proceeding* 

This latter contention was predicated upon Eastern's view of the require- 
• » 

meats of Ashbacker Radio Corp* v* Federal Ctwmnlrations Co—ission* 326 
TJ.S., 327 (19b5>)* Eastern did not dispate that consolidation on the beds 

. 8/ The existing carrier applicants are American* Capital* Ddta* 
Eastern* National* Northwest* TIOL and United* The renslirtng applicants 
are North American Airlines and Capitol Airways* both of which operate 
large transport-type aircraft par scant to exception au thor i ty* and 
Riddle Airlines* which now is authorized to engage in air transporta¬ 
tion of property and mail only* 


It proposed would raise a multitude of new service issues not in the 

1/ 

case* Its theory was that since a grant of its excluded applica¬ 
tions would permit some of the same through service to points west of 
the Great Lakes-Southeast area as would awards to Capital, Northwest, 

4 * - - 

TWA and United, such applications are mutually exclusive and consolida¬ 
tion thereof was required as a matter of law* 

The Board denied Eastern’s petition (Order B-100b3, J*A* lii3), and 
in doing so it considered all of &stem’ s contentions directed at ob¬ 
taining a hearing on its application on some basis other than as ordered 
by the Board* The Board found petitioner 9 s assertion that its applica¬ 
tion should be heard alone or without reference to similar proposals to 
be Clearly contrary to law and equity** (J*A* Ili7)« Petitioner’s con¬ 
tention that the Board should impose restrictions on any awards made so 
as to prohibit any through service or the carriage of any through traffic 

9/ Consolidation oT Eastern’s applications would have raised, for 
the first time, issues of service between all cities on the routes of 
Capital, Northwest, TNA and United west of Chicago, which petitioner 
seeks to duplicate* To illustrate, in the case of petitioner’s proposal 
(JJL* 102) to duplicate United’s route (JJL* 191), issues of service 
between the following cities would have to be considered: (a) Seattle, 
Portland, Spokane, Boise, Salt Lake City, Cheyenne; (b) Seattle, Port¬ 
land, Medford, Beno, Sacramento, Oakland, San Francisco, Ice Angeles; 

(o) San Diego, Los Angeles, Las Vegas; and (d) between the cities 
listed in (a) through (c) and Denver, Omaha, Des Moines and Milwaukee* 
Also, by reason of petitioner’s existing route structure in the Great 
Lakes-Southeast area (Appendix B, infra, p* 51), petitioner’s excluded 
applications would involve substantial through services not raised by 
the applications of which petitioner complains* Again using Uhited 
as an example, petitioner’s applications denied consolidation would 
permit one-stop service via Chicago to western points from. Inter alia, 
the following cities for dhlch United has not applied: Indianapolis, touis- 
ville, Nashville, Birmingham, Chattanooga, Columbus and Macon, Ga*, 
Montgomery, and Daytona Beach, Tallahassee, Orlando, St* Petersburg, 
and Vest Palm Beach, Fla* Fhrther, numerous new multiple stop opera¬ 
tions to and from the west would be made possible by reason of connec¬ 
tions with other of petitioner’s routes in the area embraced by the 
proceeding* 

— 8 — 


beyond the area ns rejected as co nt r a ry to the public iatanct, since 
it would deny to the Board the flexibility to seet needs for nee or addi¬ 
tional services that flight be disclosed by the reoerd* (JJL* lk7). 

Eastern 1 s request for consolidation of its additional applications dedi¬ 
cating the routes of Capital, Vorthweat, TUJL and United uas darted be¬ 
cause such consolidation would inject issues of service •fine the ItLantle 
to the Pacific via nearly every najor traffic point* aid "wild reeelt ±a 
a proceeding of such aagnitude as to reduce the edainistretive prooeee to 

w 

an absurdity** (JJL* U|8)* 

The petition for review herein reasserts as error the sane con te nt i ons 
considered and rejected by the Board* Tn addition, although aw did 
not challenge before the Board the sufficiency of the findings sup por t ing 
the Board* s action, it now asserts that such findings are inadequate* 


STATUTES IN7QL7H) 

The principal provisions of the Civil Aero nau tics Act here involved 
are set forth in Appendix A to this brief- (infra, pp* fc9, 50)* Other 
pertinent statutory provisions and regulations are cited or quoted in the 
text of this brief* 


10/ By an amibus ansndaent (Amendment Vo* h, JJL* 92) to its Docket 
2396application filed after the initial consolidation order. Eastern 
sought to sake itself an applicant far any and all nos a or vie ae that 
would be possible for axy other applioant in the prop parting *whether or 
not the new air transportation authority is sought by s ass rests pro¬ 
posal or through a combination of a new routs propo sal with m existing 
route of said applicant** This awendOent was disiissed for lack of the 
specificity required by regulation (Ik CFR 2d*k) and b eoa use it would 
unduly enlarge the scope of the pro c eeding (JJL* lkB)* 
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SOMMAHT OF ARGUMENT 
, • I r; ;• 

Insofar as Eastern’s challenge is to the denial of consolidation 
..effected by the Board’s orders, it is plain that such orders are not 
final orders for purposes of judicial review. United Air lines ▼. 

Civil Aeronautics Board, _U.S. App. D.C. __, 228 F. 2d 13 (1955) • 

they are merely interlocutory procedural orders delineating the 
scope of a proceeding yet to be heard. Even if the orders should be 
thought to be erroneous, there are no extraordinary circumstances here 
pre s e n t which would warrant an exception to the rule against review 
of interlocutory orders. If the Board has erred, that error will in¬ 
fect with invalidity the final order to be entered in the Great Lakes - 
Southeast Service Case which may be reviewed by the Court. Eastern 
cannot be irreparably injured through postponement of review. At the 
conclusion of the Board’s proceeding, review and correction of the 
consolidation orders may be obtained, together with review of all 
other alleged errors occurring during the course of the Board’s pro¬ 
ceeding. See e.£.. United , supra; Northwest Airlines v. Civil Aeronau¬ 
tics Board , 90 U.S. App. D.C. 158, 19U F. 2d 339 (1952). The policy of 

i 

the law is against piecemeal review, and judicial precedent in compara¬ 
ble eases compels dismissal of the petition here. 

Moreover, the orders denying consolidation have not finally dis¬ 
posed of any of Eastern’s rights, nor can the Court determine at this 
time whether the orders will ultimately mature -into a prejudicial re¬ 
sult. The Board has made no disposition of any of the applications in 
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the Great Lakes-flouiheaat 


Caae or of Eastern's tmliM ^pli¬ 
cations. The Board may determine to deoy all proposals ppMWtly set 
down for hoaxing* or it say yet afford compar a tive conidderetion to 
Bast cm 1 s excluded applications prior to any aeard in the Great Lafcso- 

Southeast Sendee Case . IfaLle the Board initially has been unable to 

*' * • 

conclude that there is mutual exclusivity* it has recognised that a 
consideration of the evidence yet to be heard in the pro ce e din g may 
compel a different conclusion* Eastern is free to rener its request 

for comparative consideration after the evidence is in, and the Board's 

* • > • 

orders do not preclude the granting of such consideration at that tine. 

• • 

A determination of economic antual exclusivity in the field of air 
transportation is a natter id thin the priiery jurisdiction of the 
Board to be determined in the light of evidence of oeonodc oondltjone. 

The Board has not finally exercised its primary jurisdiction, nor hes 

* , 

*.. • * r v . 

Eastern exhausted its administrative renediee* Until the Board finally 

i *.• • 

acts, the Court mill be unable to ascertain either the existence of 

7 , ? 

mutual exclusivity or the identity of the operating anthoxity in insne. 

... • 

. • . * ’ 

It is dear that Eastern has no *x±gbt» to consolidation as snob, 
and that the only "right 11 Eastern possesses is to a full and fair hear • 
ing on its applications. Eastern at this time is merely requesting 

• i , ■ 

the Court to exercise administrative supervision over the Board** do ck et 
to guard against the possibility that the ultimate administrative action 

may be prejudicial to Eastern* But tbs Courts have no such tqMRLsQiy 

• * % 

posers* Denial of consolidation nay be a step that mill maters into 

* • • 

• - • * 

-n- 






a denial of fair healing, bat until that prejudice natures thereis 
no iesoe appropriate for judicial determination* . — 

H 

There was no error in the Board’s assigning Eastern’s Docket So* 
2396 application for bearing in the Great Lakes-Soutbeast Sonic e Case * 
and Eastern’s argument to the contrary is frivolous. It is obvious 
from the face of the statute that Section h01(c) of the Act ( infra , 
p • h&), which directs that certificate applications be heard and dis- 
posed of "as speedily as possible," gives such applications no abso¬ 
lute and inflexible priority, bat they, like all other applications, 

\ * * 1 . . . 
are subject to paramount public interest requirements of the Board’s 

many and varied regulatory responsibilities* Moreover, the Board has 
unquestioned discretion to hear applications in consolidated area 
route proceedings where, as here, the public interest so requires* 

See e*g*. Civil Aeronautics Board v. State Airlines , 338 U*S. 572 
(1950)* Eastern should not be heard to complain that the applications 
consolidated in the Great Lakes-Southeagt Service Case are broader in 
scope than its original application, since such broadening was in part 
the result of Eastern’s action in expanding the issues encompassed in 

its application by amendment presented after issuance of the prehearing 

• , • • • 

conference notice* 

• ’*• . . ' ' - * • • •* • , 

If the Boaurd’s orders, to the extent that they deny consolidation 

of Eastern’s proposals to duplicate the route systems of existing car¬ 
riers beyond the area encompassed by the Great Lakes-Southeast Sendee 


-■\V' 




t 


I • I 


iWh* 


228 F* 2d 13 (1955), inwidch the ease contention predicated on Anh- 
backer Radio Corp . v* Federal Cn—nni cations Co—I aal ririj 326 B*S» 327 
(19li5) was urged as the basis for consolidation, shoes clearly that 


(19li5) was urged as the basis for consolidation, shoes dearly that 
there has been no pres e nt "effectual disposition of right* and shaM 
be controlling* Delta Air Lines ▼* Civil Aeronsntics Board* __ U*S 

App. D*C._, 228 F* 2d 17 (1955), upon which Eastern relies, is ia- 

apposite, since it did not purport to deal with a situation share an 
applicant claims the "right* to duplicate all existing rodtes of oths 
and since the Board has, in fact, coneolidated all of Eastern 1 e appU 
cations falling id thin the geographical area of the Board pros sating* 
The Great Lakes-Southeast Service Case involves 


for certification at nee cities si thin the pr es cr i bed g e ographic al 
confines of the proceeding, and as noted. Eastern is being heard on 
all such proposals* The Board obviously* has determined that the gran 
of the applications to be heard in the Board pro ceed ing sill not, un¬ 
der present conditions, preclude a subsequent grant to Eastern of the 


western cities beyond the Great Lakee-Southeast 


shich it 


Eastern's reliance on traffic data not presented to the Boned oaanot 
serve to establish mutual exclusivity of the latter propo sa ls, and it 
is only after the Board has evaluated this, as sell as the anrom 
other factors going into the determination of economic actual exclu¬ 
sivity, that the Court can perform its function of review* Moreove r , 
Eastern’s excluded applications involve innonerible service la sues no 







common to the consolidated applications, and to bare included then in 
the Great Lakes-Southeast Service Case would have resulted in a pro-. 
seeding wholly unmanageable in scope* Overriding considerations of 
public interest forbid any requirement that the Board, as the price 
for determining whether a oily served by one carrier should be served 
by another, must embark upon an interminable proceeding to determine 
whether the carrier confronted with competition most also be permitted 
to serve all existing cities served by its rivals* To the extent that 
Eastern is disadvantaged through failure to possess the same routes 
extending beyond the Great Lakes -Southeast area as do other applicants, 
that disadvantage is a natural and inescapable one stemming from its 
status as a newcomer •vis -a -vis those carriers and not from any error 
on the Board’s part. 

Since Eastern urged no objection to the Board’s findings before 
the Board and no reasonable grounds exist for its failure to do so, 
consideration of this assertion of error is barred by Section 1006(e) 
of the Act ( infra , p.50), even if the Court were to find merit in 
Eastern’s claims. Seaboard & Western Airlines v* Civil Aeronautics 
Board* 87 U.S. ipp*. D.C. 78, 183 F. 2d 975 (1950). Moreover, the 
Board’s findings are plainly adequate. The Board’s concern here is 
reflected in its findings that Eastern’ & excluded applications raised 
issues beyond the scope of the Board's proceeding and that their in¬ 
clusion would unduly expand the case and delay decision* Such findings 
are within the Board’s discretion and are clearly sufficient to support 
its action* Eastern ALr Lines v* Civil Aeronautics Board* 85 U.S. App* 
D.C. kL2, 178 F. 2d 726 (191*6). 


Introduction 


This case involves three principal issues* (1) shatter the order s 
fixing the scope of the Board proceedings yet to be heard are 1—adlatrflj 
re viewable; (2) whether the statutory provision that certificate appli¬ 
cation s shall be disposed of "as speedily a s possible” precluded consoli¬ 


dation for hearing and disposition in the 


proceedings of the 


quently filed applications with the Bastem one; and (3) whether disposi¬ 
tion. of the applications of Capital, Northwest, United and THL to attend 
their routes into the area involved in the Great Lakee-Southaast Servi ce 
Case nandatorily requires consolidation of the Bastem applications seek¬ 
ing to duplicate the routes of Capital, Northwest, United and TML which 
lie beyond the geographical Units of the area proceeding involved* Ye 
hereinafter show that all of these questions should be a ns we r ed in the 


negative* 


I* The Court lacks 
petition rar vm 
the Boards refx 
applications 


Lotion, to entertain the 


canso. 


The threshold question presented is whether the challenged Board 

orders are final for review purposes. The question arises because Board 

* ■ * * • 

orders are not r ev l e wa ble p ursuant to Section 1006(a) of the let ( infra, 
p. 50) "unless and until they inpose an obligation, deoy a right, or 
fix some legal relationship as a eansuBuati.cn of the administ rat i ve pro* 
cess." Chicago 1 Southern Air lines v. Yatexuan 


• , * 


• • 


• i • 





Involve the situation before the Court in Delta Air lines Civil 
Aeronautics Board , U*S» App. D*C. ■ , 228 F* 2d 17 (1955), wbere 

consolidation was denied for routes within the area under consideration 


tgr the Board* Bather, this case is -almost precisely Identical to Halted 
Air lines Civil Aeronautics Boards __ U*S* App* D.C. , 228 F* 2d 
13 (19$$) , share, as here, the contention sas that the Board sas required 
to expand its proceeding beyond the area involved and to hear applica¬ 
tions for service sfaich duplicated the route ay stews of TJhited's com¬ 
petitors. 

We think it clear that the orders of shlch review is here sought 
are not presently reviesatGLe insofar as they deny consolidation, since 

33 / 

they neet none of the tests enumerated in Waterman* As thin Court 
recognized in United, the orders are merely procedural ones delineating 
the scope and conduct of a hearing yet to be held* They case at the 
beginning, rather than as the ccnsuonation, of the administrative pro¬ 
cess* If erroneous, review and correction may be provided at the end of 
the Board’s proceeding, just as in the case of any other claimed proce¬ 
dural irregularity occurring during the course of an administrative pro¬ 


ceeding* See, in addition to United, Horthwest Airlines v. Civil Aero¬ 
nautic s Board, 90 U*S* App* D*C* 158, 19U F* 2d 339 (1952)* This leaves 
as Western’s only complaint the costs and burdens of going forward now 


ll/ to the extent ihatTastem contends that it has been deprived 
of a 1 right* to disposition of its Docket Ho* 2396 application "as 
speedily as possible* by the Board’s orders, and that the orders there¬ 
fore are subject to immediate review, we hereinafter show that this 
claim of denial of right is without merit (infra, pp* 26-31)* Thus, 
under any view that the question of whether an order is interlocutory 
depwids upon ldiether ■ rights* have been denied, the Board’s order is 
interlocutory* 
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with what it conceives to be an erroneously constituted | r***^1t nd 
of further administrative proceedings which say be required if the 
Board’s final order is set aside and the case rlanded far comparative 
consideration of Eastern's applications. But again, as is 
recognized in United, burdens of this type do not uumt 1—rtlite re¬ 
view of an order otherwise interlocutory in character nor do tiny con¬ 
stitute legally cognizable irreparable injury. See, also, Ihttdom v. 

• . r, • * . . * . - . . 

Illinois Central Bailroad Co ., 3b9 B.S. 366, 370 (1955)$ llnlw empt y 
of America Federal Power Cowdnsion, 76 U.S. 1pp. D.C. 382, 130 F. 2d 
VhS, h$2 (19U2). 

Moreover, the orders in question have not finally affected any of 

• % 

petitioner's rights in its applications. True enough. Ehstem asserts 
that the grant to Capital, Northwest, TWA and United of tire authority 
they, seek night preclude a subsequent grant to petitioner of the various 
cities west of Chicago presently served only ty one or more of these 
carriers. Astern further states that the Board has not ordered separate 
proceedings on petitioner's applications to be decided mante^mrenenuily 
with the Great Lakes-Southeast Service Case. But the orders of which 
review is sought do not grant any part of the pending applications of 

any of the foregoing carriers, nor do they deqy Eastern's applications. 

' • <- 
■ * * • 

Neither do they provide that hearing and comparative consideration will 
not be given to Astern's proposals prior to any award in the Great 
lakes-Southeast Service Case. In fact, although the Board Initially 
ruled .against Astern on the question of mutual exclusivity, the Board 
has provided that Astern may, during the course of the further proceed¬ 
ings, attempt to prove its contentions with facte'and request comp ara tive 
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consideration prior to final action on the claimed'ritil applications /JJU 

w 

137)* If mutual exclusivity is established, Eastern mill receive 
comparative consideration prior to a grant* If not established* Eastern 
can obtain review of the Board* s determination of lack of exclusivity 
at the end of the proceeding* 

12/ Eastern has recognized the adequacy of this procedure not only 
In the context of prior litigation before the Court (see Inffra* this 
note)* but also in the very Board proceeding now In issue* East era* s 
position was that it should be heard on its proposals* unencumbered by 
the consideration of similar applications* To accomplish that result* 
it urged before the Board (JJL* 12U) that competing applicants be heard 
(on the issue of mutual exclusivity only) while Eastern washeard on the 
merits of its application* Eastern offers no explanation as to why a 
procedure* admittedly adequate to protect the rights of others* is In¬ 
adequate when applied to it* 

Interestingly enough* Eastern* s entire present position is diamet¬ 
rically opposed to that which it took as an intervenar In Delta Air lines 
v* Civil Aeronautics Board, U.S* App* D.C. 9 228 F* 2d 1? (1^55)* 
Eastern there argued* among other things* that (!) consolidation orders 
are interlocutory and not subject to immediate review; (2) the burden 
of going forward with a proceeding* and factually establishing mutual 
exclusivity if it exists (as Eastern can do here (JJL* 137)) does not 
constitute irreparable Injury* nor is a refusal to consolidate under 
such circumstances legal error* (See Answer and Objections of Eastern 
to Petition for Stay* Case No* 12,69b* filed June 2* 1955)* Eastern*s 
present arguments are merely adaptations of those advanced by Delta which 
Eastern then rejected* but which it now embraces* To illustrates 
Astern now urges mutual exclusivity upon the basis of economic traffic 
data never presented to the Board (Br** pp* 37-39); yet its position 
with respect to a similar effort by Delta was that such data should be 
■ignored" by the Court* since it obviously is not solely determinative 
of the mutual exclusivity issue (Answer* Case No* 12,69b* pp* 11* 13)* 
Similarly* the opportunity to establish mutual exclusivity in the course 
of the proceeding was deemed adequate for the protection of Delta* s 
rights (Answer* Case No* 12,69b* pp* 8-11* 20-22)* bat is now inexpli¬ 
cably inadequate when Eastern* s applications are denied consolidation 
(Br* p* 39)* Further* Astern there recognized that all the arguments 
it now makes in an effort to show injury from a failure to obtain re¬ 
view now* i*e.* the claim that it will not receive a fair hearing on 
remand if TtTprevalls on the merits (Br** pp* 1|2* 2$8)* that even if 
rival applications are denied. Eastern will have an Insurmountable bur¬ 
den of proof (Br** pp* 1|2* b7)* etc** are totally devoid of merit* 
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Further, the Court cannot dot amine at this time whether the orders 
ultimately will injure Eastern* The Board has made no disposition of 
any of the applications before it, and Eastern may newer have causa to 
complain* There is no Tested right in the p ro ce d ura l detail of eon* 
solidation* See Federal Ccaamnications Ccmeissicn P otts Tille Broad¬ 
casting Co *, 309 U.S* 13k, 138 (19b0); United Air Lines ▼. CItII Aero- 

nautics Board* _TJ*S* App* D*C* * 228 F* 2d 13 (1955); W e st e rn Air 

lines Civil Aeronautics Board, 38k F* 2d 5h$, 5k9 (C*A* 9, 1950)* 
Bather, the only "right" which Eastern has and the only right here 

w 

sou^it to be vindicated is that of a fair hearing on its application* 

But unless and until the Board grants the applications being heard in 
its proceeding without affording comparative consideration to ftstem, 
there has been no impingement of Eastern's rights* The contention that 
a denial of the applications would prejudice Eastern's chances of suc¬ 
cess on its excluded applications is frivolous per se, and further over¬ 
looks the obvious fact that there are no applications for new services 
being heard beyond the geographical area of the Board proceeding* 

There are additional factors which stamp the present orders as in¬ 
terlocutory, and which militate against review now* The Court can 


13/ Despite the several prior attempts to obtain immediate review 
of Board orders denying consolidation, there has yet to arise a ease in 
which the complainant found it necessary to seek review of the final 
order disposing of applications on the grounds that the action taken 
had in fact prejudiced the application Initially excluded* 

Ik/ We do not understand this Court* s decision in Delta to suggest 
any independent "right" to consolidation, apart from the issue of fair 
hearing* To the extent that it may imply such a right, we respectfully 
submit that the ease is erroneous and contrary to pre c eden t * 
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resolve Eastern's claim of mutual exclusivity at this stage of theypro- 
seeding only by substituting its judgment for that of the Board* 

Further, the Board is not required to grant any applications, and cer¬ 
tainly the Court cannot assune that a likelihood exists that all of the 
applications in the Board's pro c eeding mill be granted* Any claim of a 
*rigit” to comparative hearing upon claimed mutually exclusive applica¬ 
tions necessarily presupposes a reasonably identifiable operating 

authority for uhich the m rious applicants are in contest* But the ex- 

* 

lstence of mutual exclusivity and the identity of the operating authority 
are precisely the matters uhich cannot be known prior to completion of 
the administrative hearing and final Board decision, and these Issues 
are therefore prematurely raised* At the present stage of the Board's 

r 4 • 

proceedings lnnmerable variations in route awards are possible, unlike 
the typical case in the radio field, and no specific route has been de¬ 
lineated by the Board subject only to selection of the successful car¬ 
rier or carriers* Moreover, even after the route is know there is no 
way of conclusively deciding prior to actual administrative hearing and 
final Board decision 'Aether applications far that route and proposals 
of other applicants for similar routes are in fact mutually exclusive* 
Such a determination of exclusivity does not turn on relatively simple 
engineering or scientific data as in the radio field, but upon an 

1$/ We note Eastern's suggestion that the Board under the Delta 
opinion must either capitulate to Eastern's claim and expand its pro¬ 
ceeding into one embracing virtually the entire nation, or alternatively 
hold extensive similar proceedings to determine mutual exclusivity* 

This is not a Delta situation, but a United one* See, also. Appendix C 
hereto for the Shard's evaluation and position on the Delta dicta* 
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evaluation of economic and policy factors as bread and eaqxrehensivw as 
the determination of public convenience and necessity itself* Ja am 
mary, it cannot be said nos that System's excluded applications have or 
have not been finally denied the "right" to cooperative consideration, 
because at no tine daring the coarse of this appeal rill it be k nown 
which route, if ary, is to be awarded, nor rill it be know* -whether aach 
route and Eastern's applications are aotoally exclusive* Tkttil those 
essential elements are determined, there can be no determination as to 
the existence of a "right" to comparative hearing, unless the Coart nec¬ 
essarily indulges in speculation as to the oatcoma of the Board's pro¬ 
ceeding* 

The Court in United (228 F* 2d at p* 16) declined to indulge in the 

speculation which Eastern requests, and that precedent should be followed 

. . » 
here* Also, again as in United, Eastern is sdjqdy requ est ing the Cowrt 

to supervise the manner in which the Board conducts its pro readings far 

the purpose of guarding against the possibility that the Beard's final 

order may prejudice Eastern* But the Court* recognised in United that 

such supervision would invade the province of the Board* See 228 F* 

2d at page 1£>* 

Even if these various obstacles to review were absent, it still 
would not follow that Eastern, is entitled to review now* Oh the con¬ 
trary, the policy against piecemeal review requires, as a prerequisite 
to review of an interloc ut ory order, a demonstration at least (1) that 
review of such orders cannot be obtained in connection with review of 
the final order to be entered, either because such final order is wnre- 
viewable or because the interlocutory order, even if erroneo u s, will 


- 21 - 



not render invalid the final order; or (2) that substantial legally 
recognised Irreparable injury nay result if review is delayed until 
eonpletion of the adadnistratiYe proceeding* See e.£., Chambers 
Bobertscn, 87 U.S. App* D.C. 91, 183 P* 2d 1M, 11*7 (1950), reversed 



cn other grounds 3ltl U.S* 37 (1951); Isbrandtsen Co 
States, 93 U.S. App* D.C. 293, 211 P. 2d $1 (19SW; 


Tlfalted (228 F. 2d at p. 16). The fact that farther prone rating n way 
he required on resend is of no —it; the Congress id the Coarts 
node the choice long ago that —ended pro ce edings sere p r ef er ab le to 
interlocutory review. Is this Court stated in Alii— Cn of 
American t. Federal Power Cceedssicn, 76 H.S. App. D.C. 182, 150 F. 2d 
105 (1952), when considering the review porovisions of the Federal 
Power Act (130 F. 2d at p. it5>2): 

"A choice inst necessarily be eade betw ee n the bordi 
which would be occasioned by interruption of the ad¬ 
ministrative process through the review of interlocu¬ 
tory orders on the one hand, and on the other the 
burden of rehearings which will free tine to thee re¬ 
sult from reversal of final orders for lack of dee 
process or other error at a given point or points in 
the proceedings of the Conaissii * * * Congress under 
* * * the Federal Power Act made that choice against 
interruption of the administrative process by the re¬ 
view of interlocutory orders.* 


There can be no doubt that the sane result obtains under the Civil 
Aeronautics Act. See Chicago & Southern Idr lines v. Watnreen Steam¬ 


ship Corpi ; 333 TJ.S. 103 (191|8)5 cf. Federal Power Cdissiop v. 

v.- v . • ’ 

Hetropolitan Bdison Company , 30U U.S. 375 (1938). 

- Consolidation orders such as those involved in this ease do not 
differ in kind from any other interlocutory administrative 
tiohs which the. courts uniformly refuse to review. There is no 

reason to accord them review now than theire would be to provide the 

¥ ,.* .• . •• • - 

same judicial scrutiny for any other alleged error occurring in the 

*. **• -" 

course of .a Board proceeding—as, for exaig&e, a failure to receive 

* • ’ . • . 

- / *. ‘ 

relevant evidence or to permit proper cross-ezaninatioKU Ind ee d , 
to the extent that the Court* s dicta in Delta 
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B/ 

Tier, ve know of no decision which has held an eider denying eon- 

\ 

solidation to be anything bat interlocutory. See United Air Mats 

Civil Aeronautics Board, U.S. App* D.C. » 228 F* 2d 23 (19$$); 3aa- . 

board & Western Airlines r. Civil Aeronaatlcs Boards 86 U.S. App* D.C. 

9 9 181 F. 2d 777 (1989); Eastern Air lines v* Civil Aeronaut lea Boards 

85 U.S. App* D.C. 812, 178 F* 2d 726 (1989); Western Air lines Civil 

Aeronautics Board* 188 F* 2d 585 (CJL* 9> 1950); Pauley v* Federal Cobh 

gqnications Ccamissicn, 86 U.S. App* D.C. 298, 181 F* 2d 292 (1950); 

Mansfield Journal Co* v* Federal Conmmicatiopa Comaission, 88 U.S. App* 

D.C. 3hl, 173 F. 2d 686, 687 (1989); of* Algonquin Gas Transmission Co* 

v* Federal Power Commission, 201 F* 2d 338* 382 (C JL* 1, 1953)* 

There are no e xtra ordinary circumstances here, either in terns of 

impediments to later review or impact upon Eastern, that might justify 

12 / 

an exception to the general rale* For the Court nonetheless to 

18/ The Court there expressed various views as to what the Board 
shoula do in claimed Ashbacker cases of the type there involved, but at 
the same time stated -that it might dismiss the petition after full brief* 
lng and argument* Moreover, the Delta problem was moot at the time of 
entry of the Court *s opinion. 

19/ Eastern*s reliance on the "impact" test for reviewability set 
forth“3n Isbrandtsea and comparable oases (Br*, p* 86) is misplaced* 3h 
Isbrandtsen, the natter under review was an order permitting the dual 
rate system to become effective without a hearing, by which action 
Isbrandtsen was ■virtually removed from the shipping market involved." 
(211 F* 2d at p* 56)* Similarly. Music Broadcasting Co* v* Federal 
Coammnicatlons Commission. 95 U.S. App* D.C. 12, 21? 2d 33^ (i$5u) 
involved an order the effect of which was to suspend presently exer¬ 
cised broadcasting rights pending hearing* And in Phillips Petroleom 
Co* v* Federal Power Commission, 227 F* 2d 870 (CJL* 3.6, on 

wEich Eastern also relies, the order in issue purported to finally set 
the rates chargeable pending hearings* Obviously there is no such 
ismedlate impact from the orders of which Eastern complains* There has 
been no interference with Eastern’s operations and its applications have 
not been denied* The Board has done no more than establish the basis 
upon which hearings will proceed and Eastern has been depr i ved of nothing. 




5 

assume jurisdiction it mould be necessary for it to cqwTade that, 
assuming error exists, Eastern's rights cannot be Yindicated in remanded 
proceedings* Such a conclusion, me submit, involves an a as i mp t i on in 
which the Court may not indulge* Remanded proceedings are preeaasd to 
be entirely adequate for the protection of rights* Under ary other pre¬ 
sumption, the appellate courts necessarily mould be required to afford 
review for every contested interlocutory ruling in the course of both 
judicial and administrative proceedings, since ot h er wi se rights mould 

w 

be forever lost* 

/ 

In sum, there has been no effectual disposition of rights here, 
and the petition for review accordingly sihould be dismissed* United 
Air Lines v* Civil Aeronautics Board, _U*S* App* D*C* , 226 F* 

2d 13 (1955). 


20/ Curiously enough. Eastern is here requesting the Court to 
find €nat remanded proceedings are inadequate, and yet at the seme time 
is requesting the Court in another ease (Mo* 13,338) to set aside a 
final Board order making an award because of error attributed to a pre¬ 
liminary consolidation order, and to remand the proceeding to the Board* 
If remanded proceedings are in fact ±nadec[uate, we have considerable 
difficulty in understanding why Eastern desires a rnmsnrt in Case Vo* 
13,338* Further, any accession to the claim of inadequacy of r em a n d ed 
proceedings necessarily stamps as futile the mmerous review proceed¬ 
ings where review is sought of a denial of consolidation as an incident 
to a grant, and yet the Courts do not aigage in futile acts* Ve also 
have difficulties in understanding how Eastern would be entitled to 
obtain immediate review of a consolidation order in this pro ceedi ng, 
and delayed review in Case Mo* 13,338* Consolidation orders are either 
final or not final* 
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H. The Board has denied no right to Eastern 
nor has the Board otherwise erred * 

Eastern* s attack on the merits of the Board* s action ranges to 
all extremes. Eastern asserts, on the one hand, that when its Docket 
Bo. 2396 application was reached for hearing. Section UOl(c) of the 
Act ( infra, p.2t9), which provides that certificate applications shall 
be heard and disposed of "as speedily as possible," required that the 
application be heard alone, or, at most, with only such others as re- 
quest identical authority. On the other hand. Eastern contends that, 
having established an area proceeding, in which its Docket Ho. 2396 
application will be heard, the Board was obligated by law to consoli¬ 
date therein other of Eastern* s applications seeking to duplicate 
existing routes of other carriers beyond the geographic boundaries 
established for the proceeding, even though no other applicant being 
heard proposes certification at any points outside of the Great Lakes- 
Southeast area. Eastern further challenges the failure of the Board 
to restrict any possible awards so as to prevent the performance of 
through service or the carriage of through traffic from area points 
to points beyond the area, and the adequacy of the Board* s findings* 

1 

All of these contentions are without merit* 

♦ 

A* Eastern has been deprived of no right to speedy hearing* 

There is no question here of any alleged failure to hear East¬ 
ern's Docket Ho* 2396 application* Admittedly that application has 
been reached for hearing and is being heard in the Great Lakes-South- 
east Service Case. Eastern's only dissatisfaction is with the fact 
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that the application is being heard in an area proceeding with others 
proposing similar services* Eastern paints to the provisions of Sec¬ 
tion U01(c). directing the hearing and disposition of certificate appli¬ 
cations "as speedily as possible," and concludes that the Board's 
failure to give Eastern a separate determination (or one in a acre 
narrowly defined proceeding) on its application somehow has denied 
it a statutory light* 

In our view. Eastern's argument is wholly lacking in merit* It 
is clear.; from the face of Section U01(c) that a certificate applica¬ 
tion is gtvsn.no absolute and unqualified priority, far that section 
must be read in the light of the .entire statute, including the Board's 
power, to conduct its proceedings "in such manner as will be conducive 

to the proper dispatch of business and to the ends of justice." 

21 / 

(Sec**1001, 1*9 U.S.C. 61*1). By the certification provisions of 

‘ ,21/ Sec* hOl(c) is patently distinguishable frcm Sec* 309(c) 
of the Federal Communications Act (hi U.S.C. 309(c)) to which Eastern 
refers (Br.,p.32). Sec* UOl(c) contains the flexible standard of "as 
speedily as possible," which necessarily allows a wide range of dis¬ 
cretion to be exercised with dne regard to the Board's other responsi¬ 
bilities, whereas Sec* 309(c) is a positive mandate that protest pro¬ 
ceedings "shall be expedited" by the Commission. Moreover, Sec* 309(e) 
deals with a specific type of situation which was understandably the 
subject of especial congressional concern* The section applies to 
cases in which there is a protest of a license granted without a hear¬ 
ing and there is an obvious interest in resolving the merits of the 
protest promptly, since, generally speakiiag, the law provides for an 
automatic stay of any new authorizations so granted pending the outcome 
of such proceedings* See amendment to Sec* 309(e) enacted as Public 
Law 391, 81*th Congress, appr o ved January 20, 1956; also Senate Report 
No* 1231 pertaining thereto* Clearly the same considerations do not 
. - apply to certificate applications under the Civil Aeronautics Act, 
since they are granted only after notice and hearing, and in proceed¬ 
ings, where all interested parties have the opportunity far full 
participation* 
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which Sec* UOl(c) forms a part, "Congress plainly intended to leave the 

Board free to work out application procedures reasonably adapted to’ 

fair and orderly administration of its complex responsibilities** 

Civil Aeronautics Board v* state Airlines* 338 U*S* 572, 576-7 (1950)* 

Cf * Federal Communications Commission v* Pottsville Broadcasting Co* » 

309 U*S* 13U (19U0)* Proper administration requires consolidation or 

other form of comparative consideration, to the extent pertinent to 

any given inquiry, as a practical necessity, if the broader public 

purposes of’ regulation are to be achieved and if the applications on 

the Board’s docket, taken as a whole, are to be expeditiously deter* 

2g/ 

mined* 

Eastern* s contention necessarily presupposes that processing of 
certificate applications is, indeed, the "primary fraction" of the 
Board (Br*,p* 32), and that the Board's responsibilities are narrowly 
cast in the mold of private interests* Both assumptions are palpably 
erroneous. Even the most cursory examination of the Civil Aeronautics 
Act will disclose the manifold duties of the Board performed on a 
day-to-day basis in the regulation of air transportation, many of 
which are wholly unrelated to the certification process* Moreover, 

22/ Eastern correctly points out (Br*,p* 33) that one of the . 
earlier draft bills forming the background of the Civil Aeronautics 
Act contained not only the present directive that the Board set cer¬ 
tificate applications for hearing and dispose of them "as speedily 
as possible," but also the phrase that "the Commission shall, insofar 
as practicable, give to the disposition thereof preference over all 
other proceedings pending before it under this part*" This fact illus¬ 
trates that Congress knew how to use a ppropr i ate language to assure 
a statutory preference* The omission of this phrase from the statute 
as enacted shows the absence of any congressional intention to give 
such applications absolute precedence irrespective of the demands of 
the Board's other business* 
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I 


supra , at p. 1U5* Eastern^ contention is no more than one advocating 
an absolute chronological priority in the treatment of applications* 

Ho such priority exists, even under the CamHunications let upon vhieh 
Eastern so heavily relies* Pottsville , supra * 


To the extent that Eastern’s 


is that the Board is 


less to hear its application in a consolidated area rroceeding such 
as the Great Lakes -Southeast Service Case, little consent is r eq u ired* 


The Board customarily determines questions of public interest in area 
route .proceedings and it possesses full authority to do so* Wh ether 

1 i. . - 

the Board elects to proceed in this manner is a natter uhich "must be 
left to the sound judgment of the expert body*" Western Air Lliwe v* 
d-ri-i Aeronautics Board. 181* r. 2d 5h5, 5W, 552 (C.A. 9, 1950). 3ea 


• * . • /• . . • • , 

also Eastern Air lines v* Civil Aeronautics Board, 85 U.S. App* D*C* 


102*. 17& F. 2d' 726 (19li9)s Seaboard & Western Airlines ▼. Civil Aero- 
nautics Board, .86 tJ.S* App* D.C* 9, l8l F* 2d 777, 779-780 (19fe9); 


Civil Aeronautics Board v* State Airlines, 338 U*S. 572 (1950)* As 


the Court noted in State (at p* 576-7): 

» • 

"Here the' Board decided that the policies of 
the Act pould best be served by a consolidated 
' area proceeding. In so doing It. did not exceed 













its procedural discretion. Only through each 
joint hearings could the Board expeditiously de¬ 
cide what new routes should be established, if 
any, and which of the numerous applicants should 
be selected as appropriate carriers for different 
routes." 23/ 

The Board has made precisely the same determination here, and East 


era's challenge to that determination is wholly without foundation# 


23/ Eastern fully recognizes the principle :enunciatedin 
State (Br.,p. 33), but attempts to cast doubt on its validity only by 
pointing to the fact that two Supreme Court Justices dissented* 

2k/ Although this is the Board's general policy, compelling 
considerations of public interest sometimes require, of course, that 
particular matters be given priority irrespective of the chronology 
of the Board'8 docket. For example, the Board customarily accords 
precedence to merger proceedings requiring approval under Sec* U08 
of the Act (b9 U.S.C. 1*88), in order, inter alia, to mlniad.se the 
possibility that the arrangement may be called off by one of the par¬ 
ties because of change in circumstances during the time required for 
Board action. Eastern has been a principal beneficiary Of that 
policy. Eastern's proposal to merge with Colonial, filed on July 2b, 
1952, was noticed for prehearing conference on July 30 of the same 
year and then expeditiously processed to conclusion* Eagtarn-Coldnia; 
Acquisition Case, Docket 5666, Order No. E-8136. Nhen a merger pro¬ 
posal between the two carriers was resubmitted on February 2, 1955, 
after Presidential disapproval of the original agreement, the notice 
of prehearing conference followed within three months, and again the 
balance of the proceedings were expedited* Colonial-Eastern Acquisi¬ 
tion Case, Docket 6998, Order E-99U6. " 



the amended one fl^ed three days before the prehearing conference, 
(counterstatement, supra, pp. 3,It). As the record shows (J*A* 29« 

32, 36, 37*. 39, IfO), many of the rival applications mere filed b e came 
of Eastern's;voluntary action in filing Amendment Bo* 3* Had peti¬ 
tioner contented itself with seeking to try the original issues, which 
is the only portion of its application that has been pending "nine 
years’* (Br#,p. 2), in all probability a proceeding of na rrowe r scope 

would have resulted* Since petitioner itself created a large part 

* * ' % • . ... 

of the problem, it is in no position to complain when the Board deter¬ 
mined to hear all others proposing similar service in the area covered 
by Eastern's amended application. Obviously, such other parties with 

timely filed applications have just as much equity in their prompt 

r &/ 
determination as does Eastern in vindicating its own private interests* 

'B* Neither the Ashbacker nor the Delta decisions re- 

% \ • ' • 

the other extreme of Eastern's position, 1 *jb*, that it mast be 

heard in the Great Lakes-Southeast Service Case on its proposals to 

duplicate route systems of existing carriers, is also without merit* 

If it be assumed that consolidation of rival applications is required 

to. eliminate the possibility of a grant of one application to the 

exclusion of another, and that the test of mutual exclusivity is what 

is sought rather than what is ultimately granted. Eastern nonetheLou 

has failed to establish* that the Board erred* 

Buies of Practice (Buie 12, 12; GBR 302*12) 

»e presented up to the time of the pro 
heax*ing conference* The applications of the other carriers were just 
as timely filed as was the Eastern Amendment No* 3* 


23/ -Under the Board's 
motions to consolidate may 1 



t 


Eastern bottoms its case squarely on this Court 1 8 decision in 
Delta Air lines v* Civil Aeronautics Boards __ D.S. App* D*C* , 
228 F* 2d 17 (1955) and the interpretation of Asbbacker which East* 
em conceives to be embodied therein* This reliance is unavailing. 


far Delta i s inapposite* In Delta, this Court bad before it a situa¬ 
tion in which the error of the Board was said to stem from a failure 


to consolidate Delta*s application for identical service between the 



seeding * Here Eastern admittedly will be heard on all soch proposals 
which it has advanced, and the only question is whether it most also 
be heard on its proposals to duplicate the existing routes of other 
carriers beyond the area. Farther, in Delta, this Court disclaimed 
any intention of extending the views it expressed to circumstances like 
the present, when it said that ”lw]e are not here dealing with a situs* 
tion in which the circumstances put one applicant at a disadvantage, 
as, for example, where a newcomer is in contest with an established 
licensee * * * " [228 F* 2d 17, 2l]* Here Eastern is an existing car¬ 
rier defending against competition, and the only "disadvantage 1 * to it 
flows solely from the fact that it does not possess routes beyond the 
area common to some of the other applicants* In the context of this 
action Eastern is most certainly a "newcomer 1 * within the meaning of 
Delta . 

Bather than presenting a parallel to Delta, Eastern's claims are 


cwnw i oj um. axx xuaiwa , amp * v* mux aotwwtuieg 


228 F* 2d 13 (1955)* There, as here, review was 



U*S* App. D*C« 







sought of a consolidation order; similarly, consolidation 


by the Board to the extent that United^- application proposed Mr 
service in the area of the Board proceeding; and the contention of 
er ro r predicated on Ashbacker was the sane, i«e M refusal to oonmoli- 

date portions of United 1 s application far new certificate auth or i ty 

• 

beyond the area* which allegedly was neceesery because e e e rd e to 

■; ’ 4 

# 

United's transcontinental coapetitors would make possible new through 

services to the additional points (already served by its competitors) 

* , , . 

which United sought* When the serite were reached, the Court stated 

» . ' * . 

that it had "most carefully weighed and * * * extensively explored ell 

- . . 

claims in the thought that a comparative hearing on Uoited'e erelndod 
application might be required under the Ashbacker rule** However, the 

Court was unable to find any requirement in Ashbacker for oonsoUde- 

• * . * * 

tion in such circumstances* On the contrary, the Court concluded that 
the order denying consolidation was an interlocutory pro c ed ur al one, 
and that it could not be said that the Board had denied to United aw 


then existing right* United is, we submit, completely di s p ositive of 
Eastern's contention of a present denial of right* 

Here,'there is literal compliance with the Court's stateeent in 

• . + • « • 

Seaboard & western AirUhaa v* civil Aeronentice Board, 86 U*S* App* 


D*C. ; 9i 181 P. 2d 777, 779, 780 (19h9) that 


26/ The Delta opinion was rendered within four monthe of the 
UniteQ decision aS makes no ex p re ss reference to the le tt er oeee* 
Apart from the factual distinction between the cases, we think thk 
by use of the qualifying language previously quoted (sugra, p*32). 
the Court in Delta made dear its intention not to detract from er 
overrule the United holding* 


* 33 - 





v 


• * * * if the Board has under consideration in a . >r : 

pending proceeding the fixing of routes, generally 

or of a specific nature, in an area and the sdlee- •/' 

tion of carzler to operate over those routes, it 

must include in the proceeding all pending appli- 

cations for certLUcates over such proposed routes** 

The Board's action in the Great Lakes-Southeast Sendee Case also 

accords with this Court's decision in Delta Air Unas, Inc * v# dill 

Aeronautics Board * U.S* App* D*C# * 228 P* 2d 17 (1$55)* to 

the detent that the latter decision was intended to reiterate the 

Seaboard principle. The area under specific consideration is bounded 

• . > , 

on the north by Chicago, Detroit and Buffalo, on the south by Tampa 
and Xiani, on the west by Indianapolis and Louisville, and on the east 

by Ihshington, D.C* and Baltimore (J*A* 136)* All timely filed appli- 

* • 1 . . ' 

cations for service in this area for which requests for consolidation 
were received will be heard in the Great Lakes-Southeast Service Case* 
including 9 different applications of Eastern (footnote 7 , supra) * 

Eastern contends, howev e r, that the area involved is far more ex¬ 
tensive than that delineated by the Board* It further contends that 
a grant, for example, to United of a Chicago-Miami route will impede 
its chances for certification to Los Angeles, San Francisco and other 
points west of Chicago, and hence that consolidation and comparative 

• . ✓ . *' ** i * ' 

. .. ' ; * 

consideration of its proposals is required (Br., pp* 11-lU)* In so 
contending* Eastern would have the Court extend Ashbaeker far beyond 

N . . . t . 

ary proper application of the doctrine, and to the point where it 

• * * * • 1 • ’ f . *• . • ♦ ' • •; **■ - • 

would be extremely difficult if not impossible for the Board to ihnetion* 

-3k- 


Both in the petition for review and on brief Eastern speaks of 

* 

proposals for nee air services by other carriers to waxious points in 

the United states other than in the Great Iakes-Southeast area which 

are to be heard in the Board's proceeding* There are no such proposals 

in the sense which Eastern implies • Tree enough, if Capital, Bortb- 
_ • 

west, TWA or United are authorised to serve Miami, any carrier so au¬ 
thorized will transport traffic between lIlanL and other points west of 

the Chicago and Detroit gateways* By the sane token, granting Eastern 

* 

• i 

the authority it seeks would wake possible new services at points on 
its present routes not available to the foregoing carriers* and if last 
era is right* then other carriers are equally entitled to be heard on 
applications blanketing Eastern's system And it way be conceded that 
all applicants in the proceeding (including Eastern) will rely in part 
upon a claim for a need far service from presently certificated paints 
to the new points sought, even though the Board has specifically pro¬ 
hibited any nonstop services from points in the area to points outside 
thereof (J.A. 137, U|2). 

This is quite a different thing from seeking certification to 

points other than in the Great Lakes-Goutheast area* Azgr request for 

■ • * .*• » 

■ * . .• ■ ' " \ f 

the addition of a new point or paints to an easting certificate 

• « • . 

necessarily inplies that the service will be available to and from 

9 

other prior certificated points* Again using United as an illustra- 

- ? 

tion, it is quite possible that at the conclusion of the iwnceadinf 

United will be granted certificate authority which, among other things, 

• • , • 

will enable it to render through service between Kami and Los Angelas, 


•35- 









iHanrf and San Rrericisco* mami and Seattle* etc* It Is also true that 
Eastern's excluded applications include* among other things* a request 

V 

for authority to serve these sane pairs of cities* But this does not 


id 11 preclude another depends on questions of volumes of traffic* an 
appraisal of traffic floes to and from system points other than those 



Sendee Case ,. Docket 9& s et al* [Order B-9537, pp. 2U, 3Uj (2) de¬ 
ferred consideration of applications already heard for consideration 
nith applications yet to be heard (Colonial Airlines, Inc*. Ihsteugti 
Ottawa-Montreal Service , 6 CJL.B. hfll. £oii (19U5); has TQric-Chl r ago 
Service Case , snpra [pp. 23, 2lJ)j (3) granted authority on a teagnn 
basis, idth final decision to follow only after the hearing of otfcnr 
pending applications ( Additional Service to the ^rginia Pegjnsola, 
Docket ltSla [Order E-96l3, p* lU Sew Tork-Chicago Service Case, sopn 

[PP. 6-71) 


Indeed, in the Heir York-Chicago service Case, tbs Board 
removed a closed door restriction on certain Eastern ronEes on a t— 
porary basis, reserving final decision until cceparatiTe consideration 
could be given to a similar proposal by Borthwest which was the sub¬ 
ject of a separate hearing* Comparative consideration was afforded, 
and both carriers received the awards sought* Order B-1Q550, August 21, 
6 .- 
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through plane services by Eastern and the other applicants (Br*, pp. ' 

37*39)* Petitioner states that since in sons cases before the Board, 

• * • «■ .. 

where the traffic was numerically greater than that:iL , £ , a3E$^ 

some segments which it seeks, the Board has not authorised additional 

competition, "it follows that in markets generating even less traffic 

30/ 

the Board would reach a similar decision*" (Br*, p* 38)* Eastern 
knows better* As already indicated, mutual exclusivity is not deter* 
mined by available traffic alone* Reliance upon "simple historic 


on 


tistics with respect to traffic," in total disregard of the other fac¬ 
tors going into a determination of economic mutual exclusivity, is the 
same practice which Eastern condemned in Delta Air lines v* Civil Aero* 
panties Board, supra, when it was employed by Delta, Eastern’s adver¬ 
sary [Eastern’s Answer to Petition for Stay, Case Ho* 12,69k, filed 

31/ 

June 2, 19553 • Moreover, the data upon which Eastern relies 


30/ The two Board opinions to which Eastern refers shew clearly 
on their face the numerous considerations, other than traffic, which 
go into the grant of certificate authority* Morfolk-Atlanta Monstop 
Investigation , Docket 66i;7, et al* [Order E-9j^Ul Southwest-northeast 
Service Case, Docket 2355, eFaTT [Order E-9758]* : . 

31/ ^e recongize, of course, that Eastern contends that the Delta 
decision requires, if not consolidation or simultaneous and concurrent 
hearing, at least a separate preliminary hearing on the issue of mutual 
exclusivity, and that at such a hearing evidence of this nature would 
be relevant. A requirement of separate hearing on this question is open 
to all the objections to r equiring immediate consolidation or separate 
hearing on the merits which are outlined herein* Further, such prelim¬ 
inary hearings would he virtually as complex and broad in scope as a 
hearing on the merits, and would serve only to compound the time and ef¬ 
fort expended and to further delay Board decisions* Moreover, since 
presumably preliminary determinations on the mutual exclusivity issue 
would be immediately reviewable, such a requirement could lead to inter* 
ml nahle litigation, as well as an unending administrative process* Be* 
cause of the obvious distinctions between the situation before the Court 
in Delta and that existing here ( supra , p*32), we do not believe that 
Delia contemplates or requires such a result in the circumstances of the 
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I 

never been submitted to the Board. Since such natters are within the 

* » 

primary competence of the Board, submission to and evaluation by the 

Board is an obviously necessary step before the significance of eoomic 

32/ 

data can be known. 

Farther, Eastern 1 s excluded applications would have introduced 
substantial additional issues concerning the question of new certifl- 
cations at cities outside the geographical scope of the Board's pro-* 
seeding, and Eastern makes no contention to the contrary* As we have 


shown in the case of Eastern's application to duplicate United's v e st - 

am routes, the Board would have been required to consider the needs 

for additional service between the various combinations of dtiee west 

of Chicago such as Seattle, Portland, Salt lake City, Oakland, San 

Francisco, Reno, Los Angeles, Denver, Omaha, Dee Moines, and Milwaukee, 

and between these cities and all the other numerous points on Eastern's 

system (Appendix B, infra , p.5l). This problem would be megiifled meqr 

fold, when the expanse of the routes of Capital, Delta, Borttme st and 

TWA, which Eastern also seeks to duplicate, is considered (fh* 6, supra) . 

present action. To the extent, how e ver, that it does, we respectfully 
submit that the decision is erroneous. For the Court's information in 


tics loard , 90 U.S. App. D.C. i58,*T3071?05nnK2) to support 
this facet of its argument (Br.,p. 3U) is plainly misplaced, m Berth - 
west, . the carrier sought review of the final Board order granting lew 
York-Cleveland nonstop authority to Capital, and as an incident thereto, 
review of the Board's failure to consolidate and hear BaarUwrest's ap¬ 
plication for identical authority. The Court concluded that Hcteal 
exclusivity existed and remanded the case to the Board. But the Court's 
conclusion rested on the Board's findings that the ava il a ble traffic 
would support only one additional operator between Mew Tork and Cleve¬ 
land, not , as Eastern would have it, upon an independent evaluation by 
the Court of data not considered by the Board. 


this connection, an order more fully setting forth the 
is set forth as Appendix C to this brief (Infra, p« ^ 
32/ Eastern's reliance upon Borthwest Airlines ▼« 
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Eastern here advocates a principle which would create chaos in 
the realm of new sendee awards* Reduced to its essentials* Eastern's 
assertion is that whenever an existing carrier seeks to add a new point 
to its system* the Board most* as a matter of law* contemporaneously’ 
hear and comparatively consi der all those applications which seek to 
duplicate services from that point to amy and all others on the car* 
rier's existing route system* The practical consequences of any sveh 

i. 

theory are well illustrated by the facte of the case at hand* They 

show that if Eastern is to be heard on the proposals to duplicate the 

routes of b major carriers beyond the area* the Great lakes^outheast 

Service Case^ which Eastern characterises as already "monstrously large 

and complex” (Br** p* 28)* would be transformed into one of wholly 

unmanageable proportions concerned with issues of new service from 

coast to coast (J.A. 11)7* lb8)* No proposal of such magnitude has 

ever been noticed for prehearing conference* and therefore others ‘ (both 

parties and new applicants) would have to be accorded the light to file 

32/ 

appropr i ate competing applications and to request their consolidation. 
Inasmuch as azy such proceeding would be concerned with the majority 
of the most lucrative traffic generating points in the country* it sesms 

33/ This procedure^reproeente standard Board practice* and stsms 
from we requirements of the Board's Rules of fractioe (Rule 12* lb CFR 
302*12) that requests for consolidation of applications with an appli¬ 
cation assigned for hearing must be made not later than the prehearing 
conference on the latter* Obviously* applicants cannot be charged for 
failure to timely seek consolidation with an application which is added 
to the consolidated proceeding but notice of which was not included in 
the notice of prehearing conference. For comparable situations arising 
in other Board proceedings* see* e.g., Order Nos* B-7559* dated Jody lb* 
1953; E-8327* dated Bey 7* 195b; az2 E-973b* dated November lO* 1955. 


—bQ* 


certain that additional applications would be Hied, therety pledge 


in notion another round of prehearing conferences* consolidation order s 
and other procedural determinations before the natter could be brou gh t 
on for hearing* The inevitable result would be a requirement that a 
Board proceeding concerned with service issues of any iwpcrtmaee most 
be virtually unlimited in geographic scope* 

The near paralysis of the administrative process that would re* 
suit clearly is contrary to the public interest* The Board recognises, 
of course* that it must afford adequate protection to private rights* 
but the due dispatch of the Board*s business* with its resultant effect 
upon the paramount needs of the air transportation system* is also in 
the public interest* The application of any such theory as Eastern 
espouses would place the Board in a procedural straight jacket* and 
would transfer to private parties not only tbs power to determine the 
scope of Board proceedings* but also the expedition with which thqf 
will be decided* Without an effective measure of control over its cmn 
proceedings* the role of the Board degenerates from that of ultimate 
arbiter of the public interest to that of an ineffective r ef ere e of 
conflicting private interests* The hearing requirement is not to be 
so sanctified as to withdraw from the Board the authority nec e ssa r y for 
the orderly and expeditious conduct of its omn business* See cases 
cited pp* 1$, 29* supra; cf * United States v. Storer Broadcasting Oo »* 
351 U*S. 192* 202 (1956). 

Eastern also contends that in restricting the scope of the new 
services to bayand-area points that might be authorised as the result 




of awards in the Great Lakes -Southeast service Case , the Board not 

only should have prohibited any new nonstops (J*A* 1 h2)> but also the 

3U/ 

provision of any through service, and the carriage of any through 
traffic to cities lying beyond the geographic boundaries of the pro¬ 
ceeding. In so contending Eastern does not attempt to support its 
position other than by reliance on an absolute and unqualified right 
to consolidation (Br., pp. 36-i»3) * a right which, as we have seen, 
does not exist* 

It is true, of course, that some applicants in the Great Lakes- 
Southeast Service Case possess existing route structures to points be¬ 
yond the area which are not also served on Eastern* s existing system* 

It is equally true that in other area proceedings. Eastern possesses 
precisely the same advantage over the same carriers as to which mutual 
exclusivity is now asserted* nevertheless. Eastern would have the 
Board apply blinders in this case and view the carriers with existing 
routes as though they did not possess such routes but were applying for 
them in this proceeding* We think the Board to be under no such obli¬ 
gation* Eastern* s "disadvantage” in this respect is not attributable 
to any error on the Board* 8 part, but is simply the natural and ines¬ 
capable disadvantage which confronts any applicant competing with 

ih/ "Through service” as used in this context means single 
carrier and single plane service iron point of origin to point of 
destination, with a compulsory intermediate stop or stops en route* 

The effect of the restriction imposed in the Great Lakes-Soutbeast 
Service Case is to require such a stop at one of the boundary points 
delineating the geographical area of the proceeding* 





previously established licensees* See Delta 
nautics Board, s up ra [228 F* 2d at p* 21i* 


Mr lines ▼* GLM1 


Moreover, the restriction here involved, itteh is the type cus¬ 
tomarily employed by the Board in area proceedings, achieved a sound 
and reasonable accomodation of conflicting interests* It eTIMnstee 
from consideration nonstop operations, Mich are the type having the 
most direct coi^Mtitive and economic impact, and mhich, if considered, 
mould cause a substantial expansion of the issues in say given area 
case* On the other hand, the restriction permits the Board to give 
voice to the inherent advantage of air transportation, i*e*, the 
ability to provide expeditious long-haul sendees* Were the Board 
to be denied authority in cases such as tills to permit say through 
services, then the Board must, as the price for k eep i ng its p ro c ee d 
ings within manageable pro p or ti ons, wholly ignore the advantage of 
jj/ As the Board has expressed it in a co^arable cases 

* * * * while nonstops between paints on the proposed 
route and points beyond the terminals are not in issue, 
the Board's order does not exclude consideration of 
through one-plane service by any carrier applicant be¬ 
yond the prescribed terminals* * * * to the extent It 
would be possible for any applicant to provide t h roug h - 
plane service to and from points on the propo s ed route 
and points beyond the terminals on its pre s en t svstem, 
it is one of those instances where such an advantage is 
inherent in the proposal of that ap pl icant by virtue of 
its existing routes, presenting a rather on—in situa¬ 
tion in new route cases before the Board * * * 

Floiida-Texas Service Case, Docket Bo* S7GL, Order 


1 • 


existing routes in. assessing public need, and accomplish a wholesale 

dissection of the air route system into small component parts beyond 

which carriers can provide, at best, connecting services* Any such 

result is not, for the reasons stated herein, required as a matter 

36/ 

of law and would plainly be contrary to the public interest* 


j6/ We note that Eastern goes even further and says the Board 
must prohibit not only through service but also the carriage of 
through traffic which in practical effect means that existing car* 
riers could not provide connecting services* If, for example. 
United should be awarded a Chicago-Mi and route in the Great Lakes - 
Southeast Service Case» United would be required, under Eastern's 
theory, to deplane all kl and-bound passengers transported over 
United's existing West Coast-ChLcago route at Chicago, and for 
the Chicago-Mi and portion of the journey United could not even 
provide connecting schedules, but must turn all such traffic over 
to its competitors (which include Eastern) . This illustration shows 
the ridiculous extremes of Eastern's argument* 


-aii- 





* 



Eastern*s challenge to the adequacy and sufficiency of the Board's 
findings (Br., pp. U3-U5) need only he briefly noted* Eastern did net 
urge before the Board aay objection to the Board's order s an this 


far its failure to do so* Under these dremetancas. Section 1006(e) 
of the let ( infra, p.50 ) bars any consideration of this belated 


Board, 87 U.S. App. D.C. 78, 183 F. 2d 975 (1950) 


I Pcsrer Comnissian ▼* Colorado Interstate Gas Co ** 3b8 U.S. b92 (1955); 

Hew England Air Express, Inc* v. Civil Aeronautics Board, 90 U*S* App* 
D.C. 215, 19U F. 2d 89i* (1952); Ibstera Air lines Civil Aeronautics 
' Board, 196 F. 2d 933 (C.A. 9, 1952), cert* den* 3hk U*S. 875 (1952). 

Eastern attenpts to escape the operation of Section 1006(e) br 
asserting that the section can have no application where the question 

* 

v is whether findings are legally adequate to su p por t the Board's 

action, since the Board is always under the obligation to issue only 
lawful orders (Br., p. U5). But this contention was laid to rest br 
L the Court in Seaboard & lestern Airlines v* Civil Aeronautics Board, 


87 U*S* App* D.C* 78, 183 F. 2d 975 (1950). There the Court oqvessly 



held that Section 1006(e) precludes an untinely claim of error wh ic h 

takes the foam of alleging deficiencies in the Board's findings. Her 

" .* •. •• « , 

is it significant that the Court night agree with the werits of 
Eastern's claims. The Court "could not modify or set aside the Board's 

-h$- 












lere it to be assumed that the issue of the p r opr i ety of the 
Board*s findings is open on review , however, it is dear that such 
findings are sufficient for the Coart to discharge its function of 
review, there, as here, the question concerns Board disposition of 
a request for a particular treatment of an application, all that is 
required of the Board is "a simple statement of procedural or other 
crroundstt for its decision^ Section 6fd^. Administrative Procedure 















The petition for review should be dismissed, or, if not dismissed, 
the Board’s orders should be affirmed* 


dlcfted on Section 2t01(c) are ■’contrary to law and equity* (JJU 2h7) 
obviously is sufficient to apprise Eastern of the fact that, in the 
Board’s view, no such absolute system of priority of certificate 
applications as Eastern advocates is legally required, nor was it 
s u pportable as a matter of administrative fairness*. Similarly, the 
Board’s refusal to impose a restriction on new awards of the type 
Eastern supp orted as *adverse to the public interest in the event new 
or additional services are shewn to be required by the public con¬ 
venience and necessity* (JJU litf) makes it clear that the Board 
conceives itself to be under no legal daty to do so* Further, the 
Board was fully aware that Eastern’s request for consolidation was 




Sec* U01 [1)9 U.S.C. l)8l]. (a) So air carrier shall engage la 

any air transportation unless there is in force a certificate i ssue d 
toy the Authority [Board] authorizing such air carrier to orgage in 
such transportation: Provided,, That if an air carrier is engaged in 
such transportation on the daie of the enactnant of this Acts such 
air carrier may continue so to engage betw e e n the sane t e rmin al and 
intermediate points for one hundred and twenty days after said date, 
and thereafter until such tine as the Authority [Board] shall pass 
upon an application for a certificate for such tr a nsp ortation if 
within said one hind r ed and twenty days such sir carrier files such 
application as provided herein* 

Application for Certificate 

(b) Application for a certificate shall be made in writing to 
the Authority [Board] and shall be so verified, shall be in and: form 
and contain such information, and shall be accompanied toy such proof 
of service upon such interested persons, as the Authority [Board] 
shall toy regulation require* 

Hotice of Application 

(c) Upon the filing of any such application, the Authority 
[Board] shall gLve due notice thereof to the public toy posting a no¬ 
tice of such application in the office of the s e creta ry of the Author* 
ity [Board] and to such other persons as the Authority [Board] My toy 
regulation determine* Any interested person may file with the Author 
ity [Board] a protest or maaorandim of opposition to or in support of 
the issuance of a certificate* Such application shall be set far 
public hearing, and the Authority [Board] shall dispose of such appli* 
cation as speedily as possible* 


(d) (1) The Authority [Board] shall issue a certificate m 
izing the whole or any part of the transportation corerad toy tl 
application, if it finds that the applicant Is fit, wil ling, n 
to perform such transportation properly, mad to conform to the 
sion8 of this Act and the rules, regulations, aod requtremants 
the Authority [Board] hereunder, and that such transportation: 


required toy the public convenience and necessity; otherwise such appli¬ 
cation shall be denied. 

* ^ 

(2) In the case of an application for a certificate to engage 
in temporary air transportation, the Authority [Board] nay issue a 
certificate authorizing the whole or any part thereof for such United 
periods as nay be required by the public convenience and necessity, if 
it finds that the applicant is fit, willing, and able properly to per¬ 
form such transportation and to conform to the provisions of this Act 
and the rules, regulations, and requirements of the Authority [Board] 
hereunder* 

* * * * * 

JUDICIAL HEVIST OF AUTHORITT'S ORDERS 
Orders of Authority Subject to Review 

Sec* 1006 [l& U.S.C. 6U6] (a) Any order, affirmative or negative, 
issued toy the Authority [Board] under this Act, except any order in 
respect of any foreign air carrier subject to the approval of the 
President as provided in section 801 of this Act, shall be subject to 
review toy the courts of appeals of the United States or the United 
States Court of Appeals for the District of Columbia upon petition, 
filed within sixty days after the entry of such order, by any person 
disclosing a substantial interest in such order* After the expira¬ 
tion of said sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file the petition 
theretofore* (Amended May 2li, 191$, 63 Stat* 107) 

# * » * '* 

Findings of Fact by Authority Conclusive 

(e) The findings of fact toy the Authority [Board], if supported 
by substantial evidence* shall be conclusive* Mo objection to an 
order of the Authority [Board] shall be considered by the court un¬ 
less such objection shall have been urged before the Authority [Board] 
or, if it was not so urged, unless there were reasonable grounds for 
failure to do so* 


-#>- 
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Order Vo* E*9990 


APPEHDH C 


UKETED STATES OF AMKHICA 
CIVIL ABBOVADTICS BOARD 
WASHOQTOV, D* C. 


Adopted tor the Civil Aeronautics Board 
at Its office in Washington, D. C* 

on the9th day of February, 1956 

*> 


In the natter of the application ef i 

s 

EASTEHH AIR LIVES, IMC* S 

t Docket Vo* 3292 

under section UOl of the Civil Aeronaut!es Act t 
of 1938, as amended, for the consolidation and 1 
anendnent ef certain of its existing routes* t 


ORDER 

Ry its application herein (Docket Vo* 3292), Eastern sought (l) 
consolidation of its St. LouLs-Vashington Route Vo* 2t7 with Route Vo* 

5 , (2) consolidation of the Xesphis^lorence (Sheffield) Tuscumbla- 
Vashville-Bcnrling Green-Loulsville segment of Route Vo* 10 with Route 
Vo* 5 , and ( 3 ) inclusion of Cincinnati as a nee intermediate point on 
Route Vo* 5 as revised* A grant of these various proposals would have 
permitted Eastern, inter alia, to conduct operations from Washington 
and points north thereof on koute 5 to Cincinnati and existing points 
on Routs H7 such as St* Louis, Louisville, Evansville and Cincinnati* \J 
Vew services also would hare been permitted between Cincinnati on the 
one band and Louisville, Vasbville, Memphis and Evansville on the other; 
between Memphis and Louisville, and between Memphis and Vasbville* Addi< 
tionally, as is true in every case in which an existing carrier seeks 
new authority, the grant of the application would have permitted Eastern 
to render a variety of connecting or through plane service with inter¬ 
mediate stops between the cities in the area involved and ether cities 

already served by Eastern* 

» 

l/ Easterns Route 5 extends tnm Texas points on the west to 
Boston on the east via such intermediate points as Birmingham, Atlanta, 
Washington, and lew York* Route Wo* k7 extends from Washington to 
St* Louis via intermediate points which include Louisville and Evans¬ 
ville* Route Wo* 10 extends from Miami to the three terminal points 
Chicago, St* Louis, and Memphis, and one or more of the route segments 
embrace Louisville and Vasbville*. 





































There were consolidated for heaxlng with the Eastern application 
certain applications by American and TVA insofar as they sought nonstop 
authority between 101318*91116 and Hew York, St. Louis and New York, 
Washington and Cincinnati, and St. Louis and Cincinnati. Delta also 
sought, and was denied, consolidation of its application (Docket 5759) 
to add Nashville as an alternate intermediate point to Paducah between 
Memphis and Evansville on Route 8,.=/ and the extension on Boute 8 from - 
Evansville to Cincinnati via Louisville. Although thB Delta application 
duplicated that of Eastern between six pairs of points ,srit involved 
such 002 * 6 , as, for example, proposals for extensive new services from 
the Cincinnati-Nashville-Memphis area to points such as Chicago and 
Detroit, on the north, and Hew Orleans and Houston, on the south, not 
sought by Eastern. ]$/ These are the "broad implications" of the Delta 
application which influenced our decision to deny consolidation, not only 
because the inclusion of Delta would result in expanded issues and de¬ 
layed decision, but also because differences in the scope of the appli¬ 
cations did not, in our Judgment, warrant the conclusion that the grant 
of Easterns proposals would, in fact, preclude a subsequent grant to 
Delta. 

At this Juncture the United States Court of Appeals for the District 
of Columbia Circuit, in a proceeding brought by Delta to review the 
Board* s order denying consolidation,5/ issued a stay order enjoining 
any farther Board proceedings with respect to the north-eouth aspects 
of Eastern* s Docket No. 3292 application. The Board was left free to 
proceed with the east-west issues, and we thereafter severed out the 
Louisville-New York nonstop issues and decided than in a separate pro¬ 
ceeding. 6/ Also, since the latter action eliminated the most pressing 

2/ Boute 6 extends from Houston and Hew Orleans on the south to 
Chicago and Detroit on the north via various intermediate points, in¬ 
cluding Memphis and Evansville* 

2/ These points are; between Cincinnati, on the one hand, and 
Louisville, Evansville, Memphis mid Nashville, on the other, and b etwee n 
Memphis and Louisville and Memphis and Nashville. 

U/ To illustrate. Delta* s application envisages the following new 
nonstop services not proposed by Eastern: between Cincinnati and Ftedncah, 
little Bock, Hot Springs, Shreveport, Beaumont/Port Arthur, Houston, 
Greenwood, Jackson and New Orleans $ between Louisville and Paducah, Little 
Bonk, Hot Springs, S h rev e p o rt, Beaumont-Port Arthur, Houston, Greenwood, 
Jackson and New Orleans; between Nashville and Chicago, Fort Wayne, Toledo 
Detroit, little Bock, Hot Springs, Shreveport, Beaumont/Port Arthur, 
Houston, Greenwood, Jackson and New Orleans. Also, a variety of new . 
services by Delta, requiring one or more stops, would also be made pos¬ 
sible by connections with petitioners other routes* 

2/ Delta Air Lines,Inc , v. Civil Aeronautics Board , C.A.D.C., 

Case No. l2,6£h* 

6/ The Louisville-New York Nonstop Investigation was instituted 
by Order E-93h5> dated June 27, 1955, and dedded by ^ider E-95bO, 
dated September 1, 1555* 





service need encovpassed in this pro c eeding, the Board, at Delta's 
request, decided to consolidate that carrier's application t h ere i n* 

We did so, how e ver, upon the assmption that "it will not prove n oce e 
saiy, through consolidation of other applications affected tor the Delta 
application in Docket 5739, to expand unduly the issues in the proceed¬ 
ing." 7/ 

American and Eastern have sought reconsideration of our order piecing 
Delta 1 s application in the proceeding* Both carriers urge the exclusion 
of Delta, alleging, inter alia , that Deltas inclusion will result in a 
greatly expanded proceeding, and that if Delta remains in the oase as an 
applicant, they (and possibly other carriers as well) have applications 
on file or to be filed with the Board that most also be heard beoaese 
they involve the same or similar service proposals. Further, Eastern re¬ 
quests that, rather than embarking upon a pro reeding of such magnitude 
with its attendant delays, the Board should sever and dlamlaa so much of 
the Eastern application as seeks consolidation of the Bfmphla Louies! lie 
segment of Route 10 with Route 5, and that any authority which Eastern 
may receive as a result of decision on the remaining east-west issues 
be made subject to a restriction which would pr eve nt through service by 
Eastern between Cincinnati on the one hand, end any point south of 
Louisville on the other. 8/ 

In short. Eastern appears to be willing to fbrago the prosecution 
of its application as filed. Since the inclusion of the Route 10 con¬ 
solidation request was largely for Eastern's benefit end dictated by 
the age of the application, the principal reason fbr its determination 
has disappeared. Further, we think it in the public interest to pro¬ 
ceed to an expeditious determination of the remaining east-west issues, 
and the inclusion of Delta's application undoubtedly will expand and 
delay the proceeding both because of the numerous additional issues which 
it injects and considerations relating to the other requests for con¬ 
solidation hereinafter elaborated upon. Accordingly* wo will sever end 
dismiss the mentioned north-south portions of Eastern's application, 
impose the restriction suggested by Eastern, end eliminate Delta's appli¬ 
cation from the proceeding* 


7/ Order E-9595, dated September 27 , 1955. 

2 / Both the City of Nashville and Delta oppose the relief sought 
by the petitions fbr reconsideration* Nashville asserts that the elimi¬ 
nation of Delta would "sharply limit potential service improvements 
which Nashville could gain as a result of the h e ari ng* 11 Delta's opposi¬ 
tion is predicated on the ground, inter alia, that even with the sever¬ 
ance, dismissal and restriction suggested by Eastern, cons ol i da tion of 
its application is still required as a matter of law under the so-ealled 
Ashbacker doctrine* 



In this connection, another problem claims oar attention* After 
our decision to sever out the Louisville-Hew Tork nonstop issues, the 
Court of Appeals dissolved its stay order upon the Board's motion,, in 
. the apparent understanding that a preliminary determination of "mutual 
exclusivity* (i.a., whether any possible grant of the Eastern proposals 
would preclude”a”subsequent grant of the Delta application) would be made 
upon the basis of an evidentiary hearing prior to actual consideration 
of the Eastern application. Subsequently, on October 2U, 1955> after 
being informed that the Board would determine the issue of mutual ex¬ 
clusivity as a part of the over-all proceeding, the Court reimposed the 
etay order. 9/ The Court's opinion, as we understand it, reflects tbs 
view that consolidation of theoretically "mutually exclusive" applica¬ 
tions is a procedural right required at the threshold of a new route 
proceeding before the Board notwithstanding that there may be no grant 
of the application as to which exclusivity is asserted, or that only a 
partial grant may be made, or that the Board, upon a determination of 
. mutual exclusivity in whole or in part, might thereafter afford compar¬ 
ative consideration by means other than initial consolidation. Thus, 
the . opinion states that, as to alleged claims of mutual exclusivity 
which are not insubstantial, the Board has three choices. It may 

• » t ■ 

"(1) set for hearing and thereupon decide the issue 
of exclusivity as a separate preliminary issue; (2) 
proceed to a comparative hearing upon the two appli¬ 
cations without further ado; or (3) set for hearing 
and thereafter decide the merits of the two applies- 
. tions and also the issue of exclusivity." 

The course of action we now adopt was selected in the light of the 
Court'8 interpretation, and we recognize that duplication still remains 
between the Delta and Eastern applications as to new service proposed 
by each between two city pairs — Cincinnati-Louisville and Cincinnati - 
Evansville« However, we think Delta's claim to consolidation based on 
this fact alone is so plainly insubstantial as not to require such action 


9/ Our counsel had moved to dismiss the appeal prior to our con¬ 
solidation of the Delta application, and the Court's opinion and fur¬ 
ther stay order issued after that consolidation but before any disposi¬ 
tion of the petitions for reconsideration of the subsequent consolidation 
order (£-9595) had been made. The Court postponed prehearing conference 
in the review proceeding upon the representation by Delta that another 
motion to consolidate was pending before the Board. Apparently both 
our counsel and that of Delta had assumed that the Court would take no 
further action until informed of the Board's ultimate ruling, and for 
that reason did not advise the Court of the entry of Order E-9595* 
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w 

under the Court’s opinion* is heretofore anted, the Delta applica¬ 
tion encompasses substantial new sendees in a simeahle gsnq.rsphi ral 
area involving important traffic gen era ti ng centers* In cor jdgset, 
the broader aspects of that application dearly indicate that an eve n - 
tual grant of the authority sought mill not be depende nt on the looal 
service needs between these two pairs of points which ten a minor port 
of the proposal* Under these circumstances, we do not p ro po se to either 
consolidate or hold a predial nary hearing predicated upon sod a reds- 
tively insignificant overlap in the two applications* Delta ruliwi a 
party to this proceeding as an intervener and it is still free, of c oarse , 
to endeavor to establish mutual exclusivity in accordance with oar ini* 
tial order, if it so desires* 


In connection with our consideration of the requirements of the 
Court’s opinion, we do not think it asiss for the Board to paint oat 
its own views* Ve have endeavored to follow a policy of affording 
comparative consideration between applications desmsrt or deannetret art 
to be mutually exclusive before the grant of a rival application, either 
through consolidation, reopening of the proceeding in did the ccmpeti- 
tor has been heard, by separate hearings, or in sobs comp ara ble ana* 
The Board has not considered it necessary to aake a prefliafnary exclu¬ 
sivity determination upon an evidentiary record in eases in whld there 
way be substance to the claims, since, in our opinion, an applicant ona 
be legally prejudiced only by a grant to a competitor, end the ounaroas 
possibilities that way appear as the result of evidence a dd uc e d in the 
course of a proceeding might well moot the exclusivity question* M a rw 
over, since the Board seldom grants all that is sought in a given new 
route proceeding, deferment of such considerations has the merit of 
enabling the Board to at least determine what new service may be re¬ 
quired in a proceeding held to reasonable sLse rather than in an ex¬ 
panded proceeding embracing applications concerned with all possible 
results. In this way we have been able to exercise an effective mesa ore 
of control over the scope of our proceedings while, at the same time, 
affording ample protection to all applicants* 


If we are required to accept the nature of allega t i ons made as the 
basis for ordering consolidation or prelim! nary hearings, than, as ww 
view it, the Board’s procedural freedom in constituting Its prnr sortings 
is diminished,and private parties may, through the staple expert!eat of 
filing applications couched in proper terms, largely determine hot only 
the scope of the inquiry in any given case but also the expedition with 
which it will be decided. Also, such a course is open to the practi¬ 
cal objections of added cost, additional tins census!ng hearings and 
farther delays in determining new service authorisations* Further, as 


r 


>e xoo 


e 


9 


we bare had occasion to observe recently, 11/ we conceive this approach 
to the problem to favor the larger carriers which can afford lengthy .. 
litigation to the detxinexrt of smaller carriers and new applicants* - 
Because of considerations such as these, the Board is nxnrilling to ac- 
cede to the Courtis construction as a matter for general application 

until all the avenues for review of its validity have been exhausted* 

• •» * ,* • • • .. ... • • 

. The Board is, of course, cognisant of its duty to accord adequate 
protection to private rights in the process of vindicating the public 
interest, and we have, by the procedure outlined, attempted to strike 
an a ppr o pr i ate balance between the two* Further, we are aware that 
a single hearing in which all actual or potentially overlapping claims 
night be heard is theoretically desirable* However, as applied to 
air transportation, the Board believes that the concept of one large 
proceeding is wholly impractical and unworkable* 

Unlike the radio field where the availability of a single fre¬ 
quency determines the scope of a proceeding and a grant to some quali¬ 
fied applicant may be anticipated, the award of air routes is dependent 
upon a careful weighing of numerous economic and policy considerations« 
The result of a route proceeding may be no new grants at all or an 
award less than or differing from that applied for, depending upon tbs 
evaluation of such factors as traffic data and traffic flows, operating 
patterns and route structures of competing carriers, economic impact 
upon existing carriers, and the like* Often the grant of new route 
authority between two points will not preclude a subsequent award of 
authority between the same two points to another carrier, because of 
the different weight to be accorded these various factors involved* 

In short, the test of whether a grant to one carrier may preclude a *• 
subsequent grant to another is one of economic exclusiveness , a matter 
which, except in obvious cases, cannot be determined on the face of 
the applications but is dependent on facts* Every application by an 
existing carrier to add a new point to Its system Involves a multitude 
of new service possibilities, and to undertake to hear in a single 
hearing all those claiming exclusivity fbr a part or all of their ap¬ 
plications because of some possible duplication would be virtually an 
unending administrative task* The alternative of a separate prelimi¬ 
nary hearing on exclusivity would, in our judgment, only farther mul¬ 
tiply our problems by compounding the expense, effort and delays 
Involved* 

We do not doubt that were we to leave Delta in this case and to 
apply the principles enunciated by the Court, we would be obligated 
to greatly expand the issues in the present proceeding* Both American 


12/ Order E-9758, dated 9m—er 21, 1955. 
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and Eastern claim a right to consolidation of "mutually 
applications which they have on file or intend to file* In dor of 
the substantial north-south service proposals in the Delta applica¬ 
tion, which were not made by Eastern, there aay well he other appli- 
cations on the Board v s docket that snst be considered, and, in aqy 
event, we can reasonably anticipate other consolidation requests* 
Further, each application consolidated would be likely to beget still 
further Ashbacker claims because the different route sjut in of the 
various applicants would permit different combinations of service* 

This process could continue to the point where the origin service 
needs which this proceeding was designed to meet hocrwwi virtually 
obscured in a mass of other service issues* For the reesona stated, 
we are unable to conclude that the public interest would be served 
by following that course here* 

As heretofore noted, the Board believes that the elimination of 
the principal areas of possible duplication through the se ver ic e end 
dismissal we are ordering reduces Delta's claims of mutual exclusivity 
to the point of insubstantiality* Accordingly, the Board has in¬ 
structed its staff to move the Court fbr vacation of its etay and 
decision, and for dismissal of the court action* However, in order 
to assure that there will be no conflict with tbs Court's stay order, 
no further procedural steps will be assigned in this proceeding, as 
now reconstituted, until action by the Court on such a motion* 

IT IS ORDERED THAT: 

1* Order No* E-9595, dated September 27, 1955, be and it 
hereby is vacated; 

2* The portion of the application of Eastern Air lines, Inc.. 
in Docket No* 3292 which seeks consolidation of the M—pMs lucle 
Shoals-Nashville-LouLsville segment of Route Ho* 10 with the pro* 
posed consolidated Eastern Route Ho* 5-U7 be and it hereby is ear 
ered from this proceeding; 

3* The portion of the Eastern application in Docket Ho* 

3292, severed as provided in paragraph 2 hereof, be and it her eby 
is dismissed; 

U. Any award to Eastern which may be made as the result of 
this proceeding shall be subject to the restriction that Eastern 
may not, pursuant to any authorizations made herein, provide 
through plane service between Cincinnati, Ohio, on the one hand, 
and points south of Louisville, Kentucky, on the other* 

5* No further procedural steps will be assigned in this pro¬ 
ceeding until further notice* 


. &. Except to the.ertent granted herein, the petitions for re- 
consideration of Order Bo. E-9595 filed by American Airlines, Inc* 
and Eastern Air Lines, Inc* be and they hereby are denied* 


By the Civil Aeronautics Boards 


/s/ M. C. Mulligan 
M. C* Mulligan 


(SEAL) 


is- : 3 - ; 


1 ® 1-13-50 
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UNITED STATES COURT OF APPEALS 


For The 


DISTRICT OF COLUMBIA CIRCUIT 


No. 13,323 


EASTERN AIR LINES, INC., Petitioner 


CIVIL AERONAUTICS BOARD, Respondent 


CAPITAL AIRLINES, INC., DELTA AIR LINES, INC., 

ET AL., Intervenors 


On Petition for Review of Orders of The 
Civil Aeronautics Board 


BRIEF FOR INTERVENOR, DELTA AIR LINES, INC. 


In its Petition for Review in this proceeding (dated 


April 28, 1956, and amended in certain respects on May 16 , 


1956) and its Brief to this Court, Petitioner, Eastern Air 


Lines, Inc. ("Eastern”), has alleged that the refusal of the 
Civil Aeronautics Board ("CAB") to consolidate certain of 


Petitioner's applications for hearing and decision with CAB 


Docket 2396 et al., the so-called Great Lakes-Southeast 


Service Case, will deprive Petitioner of a full and fair 


j 


hearing on those applications. Among the listed applications 

! 

i 

is Petitioner's request in CAB Docket 7529 (graphically de- 

! 

scribed on the map facing page 17 of Petitioner's Brief) for 

! 

a route between New Orleans and Buffalo via Jackson, Greenwood, 

1 

Memphis, Paducah, Evansville, Indianapolis, Cincinnati, Dayton, 
Columbus, Pittsburgh, Youngstown, Cleveland aid Erie, and a 
route between Houston and Buffalo via Beaumont/Port Arthur, 
Shreveport, Hot Springs, Little Rock, Memphis!, Paducah, 

i 

! 

Evansville, Indianapolis, Cincinnati, Dayton,jColumbus, 
Pittsburgh, Youngstown, Cleveland and Erie. !Ih e Indianapolis- 
Buffalo portion of this application of Petitioner has been 

I 

I 

consolidated with the Great Lakes-Southeast Service Case. 

1 

Petitioner contends, however, that the entire, above-described 
request in Docket 7529 is mutually exclusive of an application 
in CAB Docket 6995 filed by Intervenor, Deltaj Air Lines, Inc. 

("Delta”), as the latter application was consolidated by the 

! 

CAB with its Docket 2396 et ad. Delta's application, as 

i 

consolidated, requested, among other things, Ian extension of 

1 / 

Delta's Route 8 —‘ f from the present intermediate point 


1/ Route 8 presently proceeds, and for some|time has proceeded, 
from, among other places, the terminal pcj>int Detroit, to the 
terminal point New Orleans via various intermediate points 
including Indianapolis, Evansville, Paducah, Memphis, 
Greenwood and Jackson, and to the terminal point Houston 
via various intermediate points including Indianapolis, 
Evansville, Paducah, Memphis, Little Rock, Hot Springs, 
Shreveport and Beaumont/Port Arthur. 


Indianapolis to the terminal point Buffalo via Cincinnati., 
Dayton, Columbus, Pittsburgh, Youngstown, Cleveland and Erie, 
subject to certain restrictions. (This requested extension, 
which is also graphically described on the map facing page 17 
of Petitioner's Brief, will hereinafter be referred to 
merely as Delta's "Docket 6995 application.") 

In its Brief, however. Petitioner fails to recognize 
that on July 2, 1956, eighteen days prior to the date of that 
Brief, the CAB (in Order E-10433) granted Delta's request to 
have its Docket 6995 application severed from the Great Lakes- 
Southeast Service Case and dismissed from the CAB's dockets. 

Accordingly, there is no longer any issue in the Great 
Lakes-Southeast Service Case concerning an extension of 
Delta's Route 8 from Indianapolis to Buffalo. It is submitted 
therefore, that all Issues posed by Petitioner in this pro¬ 
ceeding with respect to an alleged mutual exclusivity between 
Petitioner's Docket 7529 application and Delta's Docket 6995 
application have been rendered moot by the CAB's Order E-10433 


- 4 - 


and that all reference to such issues in Petitioner’s Brief 

I 

i 

should be disregarded by this Court. j 

Respectfully submitted. 


2 / 


* /s/ James wj. Callison 

■* James W. dal lison 

Attorney for Deilta Air Lines, Inc. 
730 Southern Building 

* Washington 5>! D. C. 

i 

Of Counsel: 

► Richard S. Maurer 

D. Franklin Kell 
Frank F. Rox 

t Legal Division j 

Delta Air Lines, Inc. 

Atlanta Airport, Georgia 

* i 

Pogue & Neal 

730 Southern Building 

Washington 5 , D. C. j 

Dated: September 4, 1956 

* 


i 

1 

1 


► 


► 


* 


r 


Particularly the references which appear bn pages 14 
through 17j and on the map facing page 171; in the second 
and third paragraphs on page 23; in the ffirst paragraph 
on page 24; in paragraph numbered 2 on pa£e 27; and on 
pages 29, 37, 3o, 41 and 42 of Petitioner's Brief, and 
the figures which appear with respect to Houston, Memphis, 
and New Orleans on pages S-3 and S-4 of Appendix A to 
that Brief. 
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States ©rnirt nf Appeals 

For the District of Columbia Circuit. 


No. 13,323. 


EASTERN AIR LINES, INC., 
vs. 


Petitioner , 


CIVIL AERONAUTICS BOARD, 

Respondent . 


BRIEF OF INTERVENOR, UNITED AIR LINES, INC. 


I. 

INTRODUCTION. 

The petition of Eastern Air Lines, Inc., before this 
Court, requests judicial review of Orders E-9734 and 
E-10043 adopted by the Civil Aeronautics Board on No¬ 
vember 10, 1955, and February 28, 1956, respectively, in 
a proceeding known as the Great Lakes-Southcast Service 
Case. 


II. 

STATEMENT OF FACTS. 

The orders under review were entered at. the inception 
of the Board proceeding referred to. Order E-9734 de¬ 
fined the geographic area within which new air transpor¬ 
tation routes were to be considered as “bounded by the 
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7294, 7295 and 7529 into the Great Lakes-Southcast Service 
Case violates the so-called Aslibacker Doctrine* 

In conjunction with its first contention, Eastern en¬ 
deavors to create the impression that its application in 
C. A. B. Docket Xo. 2396 is 10 years old and, as a con¬ 
sequence, no delay in its disposition is justified. The fact 
of the matter, however, is that that application was succes¬ 
sively amended by Eastern on February 17, 1947, March 
10, 1953, and June 27, 1955 (JA-89-92). Indeed, as will 
be subsequently shown, the latter amendment, which was 
filed after issuance of the notice of prehearing conference 
in the Board proceeding and three days prior to the con¬ 
ference itself (JA-21, 23), changed the character of East¬ 
ern’s original application very substantially. As a re¬ 
sult, Eastern’s application, in its present form, not only 
is of recent origin but it is among the newest applica¬ 
tions in the case. 

With respect to its second argument, Eastern’s claim 
is that because consolidated applications of Capital, Delta, 
Northwest, TWA and United, taken in conjunction with 
their existing routes, would permit certain incidental serv¬ 
ices between such points as Miami, Tampa and Atlanta, 
on the one hand, and cities beyond the Great Lakes-South- 
east area already served by those carriers, on the other, 
Eastern should be given hearing in this case on proposals 
that it has filed to substantially duplicate the route sys¬ 
tems of each and every one of those carriers irrespective 
of how far beyond the area of the Great Lakes-Sautheast 
Service Case those routes extend. Thus, after United’s 
application in C.A.B. Docket No. 7269 was filed, Eastern 
filed and requested consolidation of its application in C.A.B. 
Docket No. 7295 in which it seeks routes not in the Great 
Lakes-Southeast area but in the area from Chicago to the 

* Ashbacker Radio Corporation v. Federal Communications Commission, 
326 U. S. 327 (1945). 
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West Coast, i. e., from Chicago to Seattle, Portland, San 
Francisco, Oakland, Los Angeles and San Diego via Mil¬ 
waukee, Des Moines, Kansas City, Omaha, Denver, Chey¬ 
enne, Reno, Salt Lake City, Las Vegas, Sacramento, Med¬ 
ford, Boise and Spokane, as well as a route along the en¬ 
tire length of the Pacific Coast, directly duplicating 
United\s existing system between every major point in that 
section of the country. In fact, that one application of 
Eastern, in and of itself, would place in issue the question 
of service between more than 150 pairs of cities lying be¬ 
tween Chicago and the Pacific Coast—issues which are in 
no way germane to the Great Lakes-Southeast Service 
Case and which are not raised by any application of United 
or any other party to the case. It was because of con¬ 
siderations such as these that the Board denied consolida¬ 
tion of Eastern’s applications referred to and found that 
“Eastern’s alternative request, i. e., that the Board con¬ 
solidate in this proceeding a large number of additional 
Eastern applications which would involve services from 
the Atlantic to the Pacific via nearly every major traffic 
point, would result in a proceeding of such magnitude as 
to reduce the administrative process to an absurdity.” 
(JA-143.) 


CONTRARY TO EASTERN’S ASSERTIONS, THAT CARRIER 
IS BEING ACCORDED AN EXPEDITIOUS HEARING ON 
ITS APPLICATION. 

Eastern’s argument that for some ten years it has not 
received a hearing on its application in C. A. B. Docket 
No. 2396 is nothing more than a smoke screen designed to 
obscure the shortcomings of its position. As previously 
shown, Eastern’s application in its present form came 
into existence on June 27, 1955—just three days before 


* 
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the prehearing conference in the Great Lakcs-Southeast 
Service Case. Actually, what Eastern did was to employ 
the docket number of its old application as a vehicle for 
filing an entirely new proposal—retaining the old docket 
number for the thinly disguised purpose of arguing that 
its application was one of the oldest in the proceeding. 

Eastern’s application, as it existed in 1946, bears sub¬ 
stantially no resemblance to its proposal of June 27, 1955. 
Under its original application, Eastern sought new routes 
or amendments to existing routes in an area between Wash¬ 
ington and Chicago. Thus, it requested extension of its 
Route Xo. 6 from Washington to Chicago via Pittsburgh, 
Youngstown, Akron/Canton, Cleveland, Toledo and South 
Bend. It also requested amendment of its East-West 
Route Xo. 47 which extends between Washington and St. 
Louis via Charleston, West Virginia and other interme¬ 
diate points so as to add a new leg to that route from 
Charleston to Chicago via Cincinnati, Indianapolis, Co¬ 
lumbus, Dayton, Ft. Wayne and South Bend (JA-S7). 

However, by its so-called amendment of June 27, East¬ 
ern sought routes between the Great Lakes area and the 
southeastern section of the United States, including Flor¬ 
ida. In that amendment, Eastern eliminated the Toledo- 
South Bend-Chieago part of its original application and 
substituted a requested extension of its Route Xo. 6 from 
Pittsburgh to Detroit and Buffalo—an extension which 
involved direct service between the latter points and the 
southeast. Likewise, its Route Xo. 47 proposal was 
changed from a branching leg at Charleston to an entirely 
new route segment from Washington to Chicago via Day- 
ton and Columbus. Furthermore, in lieu of the pre¬ 
viously requested extensions of its East-West Route Xo. 47, 
Eastern, by its June 27 amendment, sought extensions of 
the Florida-Charleston, West Virginia segment of its 
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Route Xo. 6 from Charleston to Chicago via Dayton, Cin¬ 
cinnati and Indianapolis, specifically stating that it in¬ 
tended thereby to obtain authority to conduct nonstop op¬ 
erations between Chicago-Charleston, Chicago-Charlotte, 
Cineinnati-Jacksonville, Cincinnati-Mianii and between 
Dayton and the same southeast points, amrng others 
(JA-91-2). 

In the face of the complete change in the character of 
its application, Eastern cannot validly argue that it has 
been denied a speedy hearing, particularly when that 
application in its present form came into being not more 
than three days before the prehearing conference in the 
Board proceeding under review. 

IV. 

THIS COURT LACKS JURISDICTION TO GRANT EASTERN’S 

PETITION FOR REVIEW. 

The case of United Air Lines, Inc. v. Civil Aeronautics 

Board, . App. D. C., 228 F. 2d 13 (1955), is 

dispositive of Eastern’s petition for review. Procedurally, 
that case was before this Court in identically the same 
posture as the present proceeding. There, as here, the 
review sought was of orders of consolidation. Neverthe¬ 
less, this Court dismissed United’s petition for review. 

From a factual standpoint, the case cited presented at 
least as strong, if not a stronger, situation for sustaining 
the petition for review than is presented here. The United 
proceeding arose out of the so-called Denver Service Case. 
While the Board there contended that the proceeding re¬ 
lated to issues of service in an area bounded by Chicago 
on the east and California on the west, United maintained 
that it involved a competitive realignment of the trans¬ 
continental route systems of American, TWA and United, 
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and that a$ a consequence, the respective applications of 
those carriers were mutually exclusive of United’s excluded 
application within the meaning of Ashbaeker Radio Cor¬ 
poration v. Federal Communications Commission, 326 U. 
S. 327 (1945), and Xorthwest Airlines, Inc. v. Civil Aero¬ 
nautics Board. 90 App. D. C. 158, 194 F. 2d 339 (1952). 
Specifically, United in its excluded application sought to 
add the cities of Pittsburgh, Columbus, Dayton, Cincinnati, 
Indianapolis and St. Louis to its transcontinental route 
which already served New York, Philadelphia, Denver, 
Los Angeles and San Francisco, among other points. TWA 
and American, which served all of those cities except Den¬ 
ver (and American at that time likewise did not serve 
Pittsburgh), had consolidated into the case their applica¬ 
tions requesting the extension of their routes serving those 
cities westward from Chicago to Los Angeles and San 
Francisco via Denver—“in short”, as the Court stated, 
“precisely the route which United would acquire if it 
were to prevail as to the points named in its excluded 
application.” 

Notwithstanding these facts, this Court dismissed 
United's petition for review on two grounds: (1) That 
it could not “properly say that there will be mutual ex¬ 
clusivity between United and any one of its competitors” 
and (2) that the Board’s orders of consolidation, without 
a decision on the merits of the applications of American 
and TAYA, had not made an “effectual disposition” of any 
rights of United. In support of those basic reasons, the 
Court pointed out that a variety of results might be reached 
by the Board in its ultimate disposition of the case, and 
that a number of those alternatives would not be preju¬ 
dicial to United. 

The present proceeding is similar except in certain re¬ 
spects which make it a weaker case. There is not here, as 
there was in the United Case, a question of competitive re- 


9 


alignment of the transcontinental route systems of com¬ 
peting carriers. Absent that condition, Eastern’s whole 
contention is reduced to, and predicated on, an overlapping 
by its excluded applications of certain incidental services 
between points on the existing routes of United and others, 
on the one hand, and points proposed for service in the 
Great Lakes-Southeast area, on the other—a contention 
which, although also raised in the United Case, was not 
specifically discussed by the Court. 

Moreover, there was not in the United Case any proposal 
for as extensive an enlargement of the scope of the pro¬ 
ceeding as there is here. United’s excluded application 
there involved 6 cities. Eastern’s excluded applications 
here involve 3S cities and the creation of literally thou¬ 
sands of miles of new routes all the way from Chicago to, 
and along the length of, the Pacific Coast. This difference 
is significant. Were Eastern to prevail here, it would 
mean that the Board could not try a Great LaJies-South- 
east Service Case, or for that matter any “area” proceed¬ 
ing, but would have to conduct, in each instance, a pro¬ 
ceeding embracing substantially the entire United States 
as Eastern is here urging be done. In fact, Eastern’s 
contention carried to its ultimate conclusion would mean 
that if United, for example, filed an application to serve 
the single city of Indianapolis, which is presently served 
by Eastern, the latter carrier could file and obtain a simul¬ 
taneous hearing on an application identical to its C. A. B. 
Docket Xo. 7295 for routes duplicating United’s system 
from Chicago all the way to the West Coast. Moreover, 
in any such proceeding, other applicants proposing service 
between, for example, Spokane and Seattle, or Las Vegas 
and Los Angeles, could argue that because Eastern’s ap¬ 
plication involves service between those points, their 
applications should also be considered in order to afford 
them a comparative hearing with Eastern. Obviously, the 
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end result would be that the administrative process would 
be bogged down and become totally unworkable. 

Furthermore, apart from these differences that make 
the present proceeding a weaker case, the Board here, 
just as in the United Case, may ultimately reach any num¬ 
ber of results that would not be prejudicial to Eastern. 
Thus, to paraphrase some of the alternatives described by 
this Court in the United Case, the Board may here ulti¬ 
mately find that (a) no additional service is required be¬ 
tween points on Eastern’s existing route, or (b) if such 
service is necessary, it may find that it should be provided 
by some applicant or applicants other than those whose 
applications Eastern contends are mutually exclusive, or 
(c) it may determine that additional service is required 
but withhold certification of any applicant whose applica¬ 
tions are alleged to be mutually exclusive until Eastern 
shall have been heard on its excluded applications. In the 
light of the existence of alternatives of this very character, 
this Court in the United Case concluded that it could not 
determine that mutual exclusivity was present, that to 
‘ 11 anticipate the Board’s action, and to do so at this stage 
[i. e. on review of orders of consolidation] * * * would be 
an invasion of the Board’s function”, and that “the numer¬ 
ous possibilities which may eventually result from the 
hearing [before the Board]” demonstrated the inadvis¬ 
ability of “ ‘piecemeal’ review in cases such as this.” 
Precisely these same considerations obtain here and re¬ 
quire the same result as that reached by the Court in the 
United Case, namely, the dismissal of Eastern’s petition 
for review. 

Eastern’s reliance on Delta Air Lines, Inc. v. Civil Aero¬ 
nautics Board, ... App. D. C..., 228 F. 2d 17 

(1955), is misplaced. That case was decided within four 
months after the United Case, and while the latter was cited 
and discussed on brief, no reference is made thereto in the 
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Delta Case decision. Presumably, therefore, there was no 
intent to overrule the principle or basis of the United Case . 

Equally important, the facts underlying the Delta Case 
differ very materially from those present in the United 
Case and from those now before the Court. In the Delta 
Case y Eastern and Delta applied for substantially identi¬ 
cal routes and to provide substantially identical services 
which neither at the time was able to offer. Both appli¬ 
cations embraced the same area, i. e., between Cincinnati 
and Memphis. Both carriers sought routes between the 
same four cities, viz., Cincinnati, Louisville, Nashville and 
Memphis. Because of these circumstances, the possibility 
existed that one and only one alternative would ultimately 
be available to the Board, viz., that the grant of one appli¬ 
cation would require the denial of the other. Consequently, 
this Court stayed all further Board proceedings until the 
issue of mutual exclusivity could be resolved. 

That, however, is not this case. Eastern’s excluded ap¬ 
plications are not for routes applied for in any application 
consolidated in the proceeding. Nor are they for routes 
within the area embraced in the proceeding or in applica¬ 
tions of any other party. On the contrary, while applica¬ 
tions that have been consolidated request routes from 
Chicago, Detroit or Buffalo to the Southeast, Eastern’s 
excluded applications propose routes from Detroit or Mil¬ 
waukee to Minneapolis, from Indianapolis to the South¬ 
west (i. e., to Houston), and from Chicago to the Pacific 
Coast. Further, because of the many different proposals 
in the proceeding before the Board and because of the lack 
of identity between the routes proposed in Eastern’s ex¬ 
cluded applications and those involved in the applications 
of others, there is not present here, as there was in the 
Delta Case, the single possibility that the application of 
one party would be granted while the unheard application 
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of another party would, by reason of that circumstance, 
have to be denied. 

The precedent governing the present proceeding, there¬ 
fore, is United Air Lines v. Civil Aeronautics Board, supra. 
Under the rule of that case, it cannot be found here that 
mutual exclusivity exists or that the consolidation orders 
that are the subject of Eastern's petition are “final” and 
reviewable. 

V. 

CONCLUSION. 

United accordingly submits that the petition for review 
of Eastern Air Lines, Inc., in this proceeding, should be 
dismissed. 

Respectfully submitted, 

James Francis Reilly, 

1625 K Street, N. W., 
Washington 6, D. C., 

John T. Lorch, 

Floyd M. Rett, 

231 South La Salle Street, 
Chicago 4, Illinois, 

Attorneys for Intervenor , 
United Air Lines, Inc. 

Mayer, Friedlich, Spiess, Tierney, Brown & Platt, 

231 South La Salle Street, 

Chicago 4, Illinois, 

Of Counsel. 

Dated: August 31, 1956. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 13,323 


EASTERN AIR LINES, INC., Petitioners 

v. 

CIVIL AERONAUTICS BOARD, Respondent 


On Petition of Eastern Air Lines, Inc. for Judicial Review of 
Order of the Civil Aeronautics Board 


BRIEF FOR INTERVENOR 
NORTHWEST AIRLINES, INC. 


I 

COUNTER-STATEMENT OF THE CASE 

Intervenor Northwest Airlines, Inc., (hereinafter re¬ 
ferred to as Northwest) in the belief that petitioner’s 
statement of the case fails to show the sound logical basis 
for the orders under review, submits the following counter- 
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statement setting forth the procedural details of the pro¬ 
ceeding now before the Civil Aeronautics Board known 
as the Great Lakes-Southeast Service Case, Docket No. 
2396 et al. ; 

On May 25,1955, the Chief Examiner of the Board issued 
a notice of prehearing conference in regard to the applica¬ 
tion of petitioner in Docket No. 2396 (Tr. 1). The notice 
stated that a prehearing conference would be held on 
June 20,1955 involving the proposal of petitioner to extend 
(a) its route No. 6 from Washington to Chicago via Pitts¬ 
burgh, Youngstown, Akron, Cleveland, Toledo and South 
Bend; (b) its route No. 47 from Charleston to Chicago via 
(1) Cincinnati and Indianapolis and (2) Columbus, Spring- 
field, Dayton, Fort Wayne and South Bend; and (c) its 
route No. 47 from Charleston to Detroit via Columbus and 
Toledo. The notice also stated: “In order to facilitate 
the conduct of this conference, interested parties are 
requested to present motions for consolidation or modifica¬ 
tion of the issues in this case to Examiner Cusick on or 
before June 13, with copies to other interested parties. 
Answers to such requests for consolidation and/or modi¬ 
fication should be filed on or before June 22. ” 

On the first date noted above motions for consolidation 
or letters requesting consolidation of applications were 
filed in the proceeding by numerous parties including 
Northwest (Tr. 459-463), Capital Airlines, Inc. (herein¬ 
after referred to as Capital) (Tr. 469-472); United Air 
Lines, Inc. (hereinafter referred to as United) (Tr. 464- 
468); Delta Air Lines, Inc. (hereinafter referred to as 
Delta) (Tr. 491-497); and Trans World Airlines, Inc. 
(hereinafter referred to as Trans World) (Tr. 449-454). No 
communication was received at that time from petitioner. 

In Northwest’s motion requesting consolidation of 
applications in Dockets No. 6118, 7210, and 7211, North¬ 
west noted that its proposals in those dockets involved 
services within the same area and between many of the 
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same points involved in Eastern’s application. Docket No. 
7210 proposes the removal of the restrictions on North¬ 
west’s segment 2 so as to permit it to operate unrestricted 
service between the cities of Washington, Pittsburgh, 
Cleveland, and Detroit. Docket No. 6118 requests the 
designation of Chicago as an intermediate point between 
Milwaukee and Detroit on the Milwaukee - Detroit - 
Cleveland-Pittsburgh-Washington segment of Northwest’s 
route; granting of this application would permit North¬ 
west to operate services between Chicago on the one hand 
and Cleveland, Pittsburgh and Washington on the other. 
Docket No. 7211 at that time requested the extension of 
Northwest’s route from Washington to Chicago via the 
intermediate point Dayton. 

On June 27, 1955, interested parties including North¬ 
west (Tr. 517-523), United (Tr. 509-516), and Trans 
World (Tr. 455-458), filed answers to the aforesaid motions 
and letters requesting consolidation of applications. 

Northwest in its answer stated its position w r ith respect 
to the scope of the proceeding and proposed that said 
scope should be established in a manner similar to that 
used by the Board in the New York-Chicago Service Case, 
Docket No. 986 et al. (Order No. E-7356). This meant that 
an area type proceeding should be established with the 
requirement that in the event an individual applicant 
would propose service from a point outside the area via 
existing routes to a point in the area, a landing at a point 
on the border of the area (the connecting point of the 
applicant’s existing and proposed routes) w'as required 
before the service could proceed to another point within 
the area. Northwest suggested that the peripheral points 
for this proceeding should be Chicago on the west, Wash¬ 
ington on the east, Charleston, West Virginia on the south 
and Detroit on the north. 

On this same date of June 27, 1955, counsel for petitioner 
filed a letter with the Board purporting to deal with the 
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scope of the proceeding: as modified by an amendment 
No. 3 to its application in the lead Docket No. 2396, which 
was also filed on that date (App. 106 and 82, respectively). 
This amendment No. 3, as shown in map form in Appendix 
A attached hereto, deleted all route segments requested 
in petitioner's application as previously filed and amended 
and substituted the following segments (App. 90): 

(a) extension of route No. 6 beyond Washington the 
intermediate point Pittsburgh and beyond Pitts¬ 
burgh via the intermediate points Youngstown, 
Akron/Canton and Cleveland to the terminal point 
Detroit, and beyond Pittsburgh to the terminal 
point Buffalo; 

(b) extension of route No. 6 from the intermediate 
point Pittsburgh to the terminal point Buffalo; 

(c) a new route segment 'between the terminal point 
Washington and the coterminal points Columbus 
and Dayton and a new segment between the co¬ 
terminal points Columbus and Dayton and the 
terminal point Chicago (no nonstop Chicago- 
Washington service); 

(d) extension of route No. 6 from the intermediate 
point Charleston to the terminal point Chicago via 
the intermediate points Cincinnati and Indian¬ 
apolis, subject to the restriction that the services 
proposed will be confined and limited to nonstop 
service between Chicago and Cincinnati, Chicago 
and Charleston, Chicago and Charlotte, Indian¬ 
apolis and Cincinnati, Indianapolis and Charles¬ 
ton, Indianapolis and Charlotte, Cincinnati and 
Charlotte, and Cincinnati, Jacksonville and Miami; 
and 

(e) extension of route No. 6 from the intermediate 
point Charleston to the terminal point Chicago via 
Dayton and confined to nonstop services between 
(1) Dayton and Chicago, (2) Dayton and Charles¬ 
ton, (3) Dayton and Jacksonville and (4) Dayton 
and Miami. 
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The amendment also included at page 2 the following 
statement: 

“If the contraction of Eastern’s application, pursuant 
to this amendment does not result, as Eastern believes 
it should, in restricting the scope of the hearing on 
Eastern’s application, then Eastern desires full hear¬ 
ing on the original scope of Eastern’s application.” 

It was obvious from the foregoing letter and amendment 
filed by petitioner that it desired to “custom tailor” its 
application in such fashion that it would preclude the con¬ 
sideration of any of the applications which other parties 
had requested consolidated in their motions and letters 
filed previously. However, in so doing petitioner actually 
broadened the proceeding by requesting certain nonstop 
authorities which would make the area under consideration 
broader than that requested in the application prior to the 
filing of its amendment No. 3. For example, as noted 
above, petitioner proposed services in amendment No. 3 
between Chicago, Dayton, and Miami; Chicago, Cincinnati 
and Miami; Cincinnati and Jacksonville; and other services 
between points in the midwest and points in the southeast 
not heretofore requested. 

As a result of this action of petitioner, other parties, 
including Northwest, made conditional motions of con¬ 
solidation at the prehearing conference of applications for 
new services between midwest points and points in the 
southeast (Tr. 575-584). Included in this group were 
Northwest’s applications in Dockets No. 7239 and 7242. 
The former of these proposals requests an extension from 
Pittsburgh to Miami via Tampa; the latter, as subsequently 
amended, requests an extension from Chicago to Miami via 
Cincinnati, Louisville, Atlanta and Tampa. The condition 
attached to these motions was a request for consolidation 
only in the event that the area to 'be considered was 
broadened to include Florida and the southeast. 
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Petitioner, on the other hand, in a statement filed on 
July 8, 1955 (App. 113), reiterated a position taken at the 
prehearing conference that its newly amended application 
should be heard in four parts, as follows: (1) Chicago- 
Charleston nonstop service, (2) Washington-Pittsburgh- 
Akron-Youngstown-Cleveland-Detroit and Washington- 
Pittsburgh-Buffalo, (3) Washington/Baltimore^Colum- 
bus/Dayton, Columbus/Davton-Chicago, and (4) nonstop 
authority between: Chicago-Cincinnati, Chicago-Charles- 
ton, Indianapolis - Cincinnati, Indianapolis - Charleston, 
Indianapolis^Charlotte, Cincinnati-Charlotte, Cincinnati- 
Jacksonville, Cincinnati-Miami, Dayton-Chicago, Dayton- 
Charleston, Dayton-Charlotte, Dayton-Jacksonville and 
Dayton-Miami. Petitioner also stated that if the proceed¬ 
ing should be “extended beyond the scope of Eastern’s 
application” it was requesting consolidation “of all or 
any appropriate parts” of its applications in Dockets No. 
7286 through 7295 which were filed on the same date, 
July 8, 1955 (App. 94-103). These applications covered 
virtually every route of every carrier which had even the 
slightest interest in the proceeding. In conclusion peti¬ 
tioner added that it did “not believe that its application 
under Docket 2396, as amended, should be allowed to 
become expanded into a proceeding of the scope of the 
above applications of Eastern and the other carriers with 
which Eastern’s applications are mutually exclusive” 
(App. 121). On the other hand petitioner requested con¬ 
solidation of its applications if the applications of other 
carriers were considered. 

On November 10, 1955, the Board acted on the various 
motions and created the Great Lakes-Soutlieast Service 
Case (Order No. E-9734, App. 133-142). This order con¬ 
ceded that petitioner’s amendment No. 3 to Docket No. 2396 
had enlarged “to some extent the issues present at the 
time the application was reached on the Board’s Docket,” 
but in any event, due to “arguments advanced by the 
various parties,” the Board had decided to establish an 
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area proceeding to consider the need for additional air 
transportation between the Great Lakes and the southeast 
bounded by Chicago, Detroit and Buffalo on the north; 
Indianapolis, Louisville and Atlanta on the west; Wash¬ 
ington and Baltimore on the east; and Tampa and Miami 
on the south. In adopting the area concept for the pro¬ 
ceeding, the Board reiterated the principle adopted in the 
New York-Chicago Service Case, supra, prohibiting non¬ 
stop services between cities outside the area and new cities 
within the area. The Board then consolidated all applica¬ 
tions or portions thereof which proposed new air services 
within this area. For example, Appendix B shows peti¬ 
tioner’s routes and all of its proposed new segments which 
were consolidated into the proceeding. 

Thereafter, various parties, including petitioner, sought 
reconsideration of this order and/or consolidation of other 
applications into the proceeding. Among other things, 
petitioner requested that the Board reconsider its order 
and (1) confine the issues to those raised by petitioner’s 
amended application or (2) proceed to hearing on peti¬ 
tioner’s amended application alone. In the event the 
Board did not take such action, petitioner requested: 
(1) consolidation of an amendment No. 4 to Docket No. 
2396 which requests in effect authority to serve every point 
on every route throughout the world of every carrier in¬ 
volved in the proceeding; (2) imposition of a prohibition 
against rendering through-plane service or carrying 
through traffic between new points within the area and 
points beyond the area; and (3) expansion of the area to 
include other points and petitioner’s applications to serve 
such points (App. 122). 

On February 28, 1956, the Board adopted its Order No. 
E-10043 (App. 143-150) which consolidated certain addi¬ 
tional applications of various parties and denied the 
motions, including petitioner’s, which desired to broaden 
or contract the scope of the proceeding. Since then direct 
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exhibits have been exchanged, rebuttal exhibits are due to 
be exchanged on August 31, 1956 and the hearing is to 
commence on September 11, 1956. 

II 

SUMMARY OF ARGUMENT 

Petitioner has alleged that it is being deprived of its 
right to dispose of its application “as speedily as 
possible.” Petitioner has also alleged that the Board’s 
orders are final and reviewable and that the Board failed 
to make adequate and sufficient findings to support its con¬ 
clusions set forth therein. Petitioner further alleges that 
the Board erred in refusing to limit the scope of the 
applications of other carriers or to consolidate petitioner’s 
mutually exclusive applications. 

Intervenor, Northwest, submits that the Board’s orders 
upon which appeal is sought are interlocutory and not 
appealable, and, in any event the findings set forth there¬ 
in are adequate. With respect to the rights claimed by 
petitioner under Section 401(c) for disposition of its 
application “as speedily as possible,” Northwest believes 
that the application which petitioner seeks to have so 
heard has been changed and amended so often that it no 
longer has the character of its original form and therefore 
the Board’s action is within whatever requirement exists 
under Section 401(c). 

As to the claim of petitioner that the Board erred in 
refusing to limit the scope of the applications of other 
carriers or to consolidate petitioner’s mutually exclusive 
application, it is Northwest’s position that such an allega¬ 
tion has no grounds of legality since the Board has the 
right to establish the scope of its own proceedings. On 
the other hand, to have done so in the manner requested 
by petitioner would have created a proceeding so large 
as to be unwieldy and would result in a precedent which 
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would require all future proceedings to be of a similar 
nature. 


Ill 

ARGUMENT 

A. The Orders on Which Appeal is Sought are Interlocutory 

and Not Appealable 

Clearly Orders No. E-9734 and E-10043 are not final 
orders of the Board effectuating any “disposition of 
rights” ( Seaboard & Western Airlines v. Civil Aero¬ 
nautics Board, 181 F. 2d 777 (D.C. 1949)). These orders 
are similar in nature to those which United appealed and 
which this Court dismissed in United Air Lines v. Civil 
Aeronautics Board, 22S F. 2d 13 (C.A.D.C. 1955). In that 
case, United sought review of Board orders consolidating 
various applications into a proceeding known as the 
Denver Service Case, Docket No. 1841 et al., claiming that 
such orders erroneously failed to consolidate certain 
United applications proposing services similar to those 
proposed by other applicants and included in the pro¬ 
ceeding. In finding the orders to be interlocutory and 
not appealable, this Court stated: 

“When, and if, the Board makes a final order with 
respect to any of the proposals in the pending Denver 
Service Case, in which United has a substantial 
interest, United may obtain review of such action and, 
as an incident thereto, review of the Board’s con¬ 
solidation order. 

“We conclude that at the present stage of the pro¬ 
ceeding, the orders involved are interlocutory and 
not appealable.” (Page 16) 

B. Petitioner Is Not Being Deprived of Any Rights Under 

Section 401(c) 

Petitioner claims that under Section 401(c) of the Civil 
Aeronautics Act of 1938, as amended, it is entitled to “a 
fair and speedy hearing” of its application in Docket No. 
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2396, and the Board has denied it this right by consolidat¬ 
ing that application into the Great Lakes-Southeast 
Service Case. At pages 2 and 33 petitioner refers to the 
Board’s action with respect to its application in Docket 
Xo. 2396 as action taking “nine years,” giving the definite 
impression that such “age” has a degree of finality in¬ 
sofar as the “speedy” provision of Section 401(c) is 
concerned. 

Northwest does not contend that an unamended applica¬ 
tion which has been on the Board’s docket for many years 
is not entitled to a “speedy hearing,” but petitioner’s 
application in Docket No. 2396, as presently constituted, 
bears no resemblance to the filing made on June 21, 1946. 
As shown in Appendix A in map form, petitioner’s 
application was severed by Board order on July 24, 1946, 
and thereafter amended on February 18, 1947, March 16, 
1933 and June 27, 1955 (as w T ell as on November 30, 1955, 
which amendment was dismissed because it did not con¬ 
form to the regulations). The map also shows that the 
authorities requested by petitioner prior to the filing of 
amendment No. 3 were very different from those requested 
in amendment No. 3, w’hich deleted all previous requests. 
It therefore seems incongruous that the Board has the 
duty to conduct “a speedy hearing” on an application 
three days old, as of the prehearing conference (instead 
of “nine years” old). On the other hand, it can be 
assumed that the action the Board has taken on the three- 
day-old application is as “speedy” as can be. 

C. The Board Aclion in Establishing the Scope of the Case 

is Not Unlawful 

Petitioner also claims that the Board has committed 
legal error in not consolidating certain of its applications 
which are allegedly mutually exclusive with the applica¬ 
tions of Northwest, Trans World, United, Delta and 
Capital which were consolidated into the proceeding. 
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Northwest submits that such applications of petitioner for 
new routes throughout the United States are not mutually 
exclusive with the applications of the other carriers for 
routes within the area defined by the Board’s Order No. 
E-9734 establishing the Great Lakes-Southeast Service 
Case. 

The new authorizations requested by Northwest and the 
other carriers are for air services between points bounded 
by Chicago, Detroit and Buffalo, on the north; Indian¬ 
apolis, Louisville and Atlanta on the west; Tampa and 
Miami on the south; and Washington and Baltimore on 
the east. As shown in map form in Appendix B, peti¬ 
tioner itself has had consolidated into the proceeding sub¬ 
stantial new route requests within this same area. 
Petitioner implies that these route requests are not 
enough, but in addition it should be able to have con¬ 
solidated new route applications for services far beyond 
the area to virtually all parts of the United States, 
duplicating the existing routes of the other carriers which 
have had applications consolidated into the proceeding. 

Petitioner’s claim of mutual exclusivity is apparently 
based upon the Board’s refusal in Order No. E-10043 to 
prohibit, at petitioner’s request, applicants from provid¬ 
ing through-plane or connecting service between cities 
within the Great Lakes-Southeast area and cities outside 
thereof. As a consequence, other applicants will be able 
to show through-plane or connecting service different from 
petitioner’s—through a gateway city to the area—from 
points outside the area to points within the area. Thus 
petitioner believes that its applications for new services 
outside the area, duplicating such services of other 
applicants, are mutually exclusive. As noted above, such 
a theory would completely destroy the administrative 
process. Every Board proceeding would be a “United 
States Area Case,” or a “Round-the-World Service Case.” 
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Obviously, the primary purpose of creating limits for 
an area in which the air service needs are to be reviewed 
is to confine the scope of a proceeding to a workable size. 
There is no doubt that this was one of the main reasons 
for the particular boundaries established by the Board in 
this proceeding. The Board went further to assure the 
validity of such boundaries and to avoid a conflict 
(involving mutual exclusivity) between proposals for 
services outside the area by directing that any new 
authorizations issued as a result of the proceeding would 
prohibit nonstop service between points outside the area 
and new points authorized within the area. Consequently, 
if a carrier were granted a new authorization, its flights 
would have to make a stop at a gateway point on the 
boundary of the area before proceeding to a new point in 
the area. 

Petitioner claims that unless such “gateway stop” or 
through-plane authority is prohibited—and also even an 
authority to provide a connecting or two-plane service at 
the gateway—its applications for extensive new routes 
beyond the area are mutually exclusive and should be con¬ 
solidated. While the primary purpose of an area pro¬ 
ceeding is to study the air service needs of that area, the 
fact that various carrier applicants have other routes that 
might integrate with the new routes at the gateway points 
cannot be overlooked. However, petitioner’s request 
would require the Board to ignore the existence of such 
routes. For the Board to take such action would be 
unrealistic. 

Petitioner, as well as many other applicants, has sub¬ 
stantial route segments outside the area. As can be seen 
from the map of petitioner’s route system (Appendix B), 
the extensive route segments outside the area would enable 
petitioner to provide many through-plane or connecting 
services to new points within the area. 
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Petitioner has taken part in many area proceedings before 
the Board where through-plane services were permitted 
via a gateway city. Two recent proceedings where peti¬ 
tioner was an applicant are the New York-Chicago Service 
Case, Docket No. 986, et al., and the Floridw-Teocas Service 
Case , Docket No. 5701, et al. In neither case did petitioner 
complain of the through-plane provisions and, in fact, in 
the latter case, it submitted proposed through-plane 
schedules to a point beyond the area. 

It appears that the above attitude does not prevail when 
it comes to the Great Lakes-Southeast area. In fact, peti¬ 
tioner has endeavored to treat this area entirely differently 
from any other (i.e. proposing to break its newly 
amended application into four parts, keeping all other 
applicants out of proceeding, etc.) and, having failed there, 
now resorts to legal action claiming the Ashbacker 
doctrine of mutual exclusivity which was made applicable 
to the Civil Aeronautics Act in Northwest Airlines v. 
Civil Aeronautics Board, 194 F. 2d 339 (D.C.C.A. 1952). 

Northwest submits that such doctrine cannot be applied 
to applications that have only a minor and remote degree 
of similarity. In the Northwest case cited, the question 
of mutual exclusivity involved applications for nonstop 
service between the same two cities. None of the applica¬ 
tions consolidated into this proceeding nor petitioner’s 
excluded applications involve nonstop services except 
between different cities. The only similarity would be in 
consideration of multi-stop services—which are certainly 
much less desirable to the passenger—and such similarity 
is not sufficient. Nowhere in petitioner’s argument is it 
shown, for example, how the grant to Northwest of a route 
between Chicago and Miami can in a later proceeding ex¬ 
clude Eastern from receiving a route between Chicago and 
Seattle. Petitioner instead attempts to confuse the 
issue by mentioning more distant pairs of cities which 
can be served only via at least one stop such as Seattle- 
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Miami. Such a service obviously would be only incidental 
to many services which a carrier would provide and could 
not be the grounds for considering petitioner’s applica¬ 
tions as mutually exclusive with those of Northwest and 
the other carriers. Petitioner must recognize, as has the 
Board, that the different route characteristics of each 
carrier should be considered in each case, just as their 
differences in equipment, financial structure, etc., are con¬ 
sidered. In denying a petition of Delta, in the Florida- 
Texas Service Case, supra, to prohibit through-plane 
services the Board stated (Order No. E-9731, dated 
November 10, 1955): 

“. . . while nonstops between points on the proposed 
route and points beyond the terminals are not in issue, 
the Board’s order does not exclude consideration of 
through one-plane service by any carrier applicant 
beyond the prescribed terminals Houston and Miami; 
that to the extent it would be possible for any 
applicant to provide through-plane service to and 
from points on the proposed route and points beyond 
the terminals on its present system, it is one of those 
instances where such an advantage is inherent in the 
proposal of that applicant by virtue of its existing 
routes, presenting a rather common situation in new 
route cases before the Board, and that no clarification 
or modification of the consolidation order is 
necessary.” 

D. The Board's Findings Are Adequate 

Petitioner has alleged that the Board has erred in failing 
to make adequate and sufficient findings to support its 
conclusions with respect to the scope of the proceeding. 

Northwest believes that this allegation has no validity. 
The orders set forth adequate grounds upon which the 
Board relied. Furthermore, as noted in Eastern Air Lines, 
Inc,, v. Civil Aeronautics Board, 178 F. 2d 726 (1949), only 
a finding that consolidation of petitioner’s excluded 
application would unduly expand the proceeding is 
sufficient and plainly within the Board’s discretion. 
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Northwest is also of the belief that review of this 
allegation is not available to petitioner since no claim of 
inadequacy of findings was made before the Board. 
Section 1006(e) (49 U.S.C. 646(e)). Seaboard & Western 
Airlines, Inc. v. Civil Aeronautics Board, 183 F. 2d 975 
(1950). 

E. Conclusion 

Wherefore, Intervenor Northwest Airlines, Inc., urges 
that the petition for review should be dismissed. 

Respectfully submitted, 

C. Edward Leasure 
Herman F. Scheurer, Jr. 

1701 K Street, N.W. 
Washington 6, D. C. 

Attorneys for 
Northwest Airlines, Inc. 

Leasure, Scheurer & Carter 
Of Counsel 


Appendix A 

ROUTES PROPOSED BY EASTERN AIRLINES, INC. IN ITS APPLICATION 
IN DOCKET NO. 2396 AND AMENDMENTS THERETO. 



Amendment No. 4, filed on Nov. 30, 1955, not shown; this amendment requested 
routes throughout the United Stotes and was dismissed by the Civil Aeronautics 
Board os not conforming with regulations. 





Appendix b 

EASTERN AIRLINES, INC. ROUTE SYSTEM AND PROPOSED ROUTES 
CONSOLIDATED INTO THE GREAT LAKES-SOUTHEAST SERVICE CASE 
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United States Court ol Appeals 

For the District of Columbia Circuit 


No. 13,323 


EASTERN AIR LINES, INC., Petitioner, 

v. 

CIVIL AERONAUTICS BOARD, Respondent, 

CAPITAL AIRLINES, INC., DELTA AIR LINES, INC., 

ET AL., Intervenors. 

Petition of Eastern Air Lines, Inc., for Judicial Review 
of Orders of the Civil Aeronautics Board 


MEMORANDUM IN LIEU OF BRIEF BY 
INTERVENOR CAPITAL AIRLINES, INC. 


To the Honorable Judges of th-e United States Court of 
Appeals for the District of Columbia Circuit: 

Capital Airlines, Inc., an intervenor in this proceeding, 
will not file a brief with the Court. Instead, Capital will 
rely upon the brief to be filed herein by respondent Civil 
Aeronautics Board. 
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Capital Airlines has a vital and continuing interest in 
this proceeding. Capital is an applicant for important 
operating rights in the case before respondent Civil Aero¬ 
nautics Board to which the petition for review in the 
present cause is directed. In that case, respondent Board 
consolidated certain of Capital’s application for new op¬ 
erating authority. In Order E-9734 (JA 133), Respondent 
consolidated the applications of Capital in Dockets 6889 
(JA 84) and 7266 (JA 85). In Order E-10043 (JA 143), 
Respondent consolidated the application of Capital in 
Docket 7521 (JA. 86). 

Capital, in Docket 6889, has applied for the following 
(among other things): 

(a) an extension of Capital’s Route No. 55 1 from 
Atlanta, Ga., as an intermediate point, to the intermediate 
points Jacksonville, Tampa, and West Palm Beach, Fla., 
and the terminal point Miami, Fla., and 

(b) an extension of Capital’s Route No. 55 from the 
intermediate point Pittsburgh, Pa., to the intermediate 
points Youngstown, Akron, Cleveland, and Toledo, Ohio, 
and Detroit, Mich., and 

(c) an extension of Capital’s Route 55 from the inter¬ 
mediate point Pittsburgh, Pa., to the intermediate points 
Erie, Pa., and Buffalo, N. Y. 

Capital, in Docket No. 7266, applied for an extension of 
its Route No. 51 from the intermediate point Knoxville, 
Tenn., to the intermediate points Louisville, Ky., and 
Indianapolis, Ind., and the terminal point Chicago, Ill. 

Capital, in Docket No. 7521, made application for the 
following: 

(a) a new segment of its Route No. 55 between the 
terminal point Miami, Fla., the intermediate points West 
Palm Beach, Tampa/St. Petersburg and Jacksonville, Fla., 


i Route No. 55 is now officially redesignated as part of Route No. 51. 


Atlanta, Ga., Knoxville, Tenn., Louisville, Ky., and Cin¬ 
cinnati, Ohio, and (a) beyond Cincinnati, Ohio, the inter¬ 
mediate point Indianapolis, Ind., and the terminal point 
Chicago, Ill., and (b) beyond Cincinnati, Ohio, the inter¬ 
mediate points Dayton and Toledo, Ohio, and the terminal 
point Detroit, Mich. 

(b) an extension of its route No. 51 from the inter¬ 
mediate point Asheville, N. C., to the intermediate points 
Atlanta, Ga., Jacksonville, Tampa/St. Petersburg and 
West Palm Beach, Fla., and the terminal point Miami, Fla. 
(in such manner as to authorize nonstop service between 
points south of Asheville, on the one hand, and points north 
of Asheville, on the other). 

Capital believes that Respondent’s Orders E-9734 and 
E-10043 are not final orders subject to judicial scrutiny 
and review at this time, and that the action and findings 
of the Respondent Board in said Orders were proper and 
lawful and not an abuse of its discretion. Capital further 
believes that the issues which have been raised by the peti¬ 
tion for review will be fully discussed on behalf of Capital 
in the Respondent’s brief, and that Respondent’s brief 
will clearly show the validity of its actions. 

Respectfully submitted, 

Charles H. Murchison 
Robert B. Hankins 
Macon M. Arthur 
1016 Ring Building 
Washington 6, D. C. 

Attorneys for Intervenor 
Capital Airlines , Inc. 

Adair, Ulmer, Murchison, Kent & Ashby 
1016 Ring Building 
Washington 6, D. C. 

Of Counsel 

Dated: August 31, 1956 
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I hereby certify that I have this 31st day of August, 1956, 
served the foregoing memorandum in lieu of brief upon the 
petitioner, respondent and intervenors by mailing copies 
thereof, postage prepaid, to the following persons: 

Harold L. Russell 

825 Citizens & Southern National Bank Building 
Atlanta 3, Georgia 
Attorney for Petitioner 

Franklin M. Stone 
General Counsel 
Civil Aeronautics Board 
Washington 25, D. C. 

Attorney for Respondent 

Herman F. Scheurer, Jr. 

1701 K Street, N. W. 

Washington 6, D. C. 

Attorney for Northwest Airlines, Inc. 

William Caverlv 

206 Tower Building 

14th and K Streets, N. W. 

Washington 5, D. C. 

Attorney for Trans World Airlines, Inc. 

James Francis Reilly 
1625 K Street, N. W. 

Washington 6, D. C. 

Attorney for United Airlines, Inc. 

L. Welch Pogue 
730 Southern Building 
805 15th Street, N. W. 

Washington 5, D. C. 

Attorney for Delta Air Lines, Inc. 

Clayton L. Burwell 
920 Southern Building 
805 15th Street, N. W. 

Washington 5, D. C. 

Attorney for National Airlines, Inc. 

/s/ Robert B. Hankins 
Robert B. Hankins 

Attorney for Capital Airlines, Inc. 
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Statement of Questions Presented. 


Petitioner seeks review of orders of the Civil Aero¬ 
nautics Board (Order Nos. E-9734 and E-10043) which, inter 
alia y (1) directed that Petitioner’s Docket No. 2396 appli¬ 
cation, as amended, be heard in a consolidated air route 
proceeding before the Board (Great Lakes-Southeast Ser¬ 
vice Case), and (2) refused to consolidate for hearing and 
decision with the Board proceeding all or portions of other 
of Petitioner’s applications (Docket Nos. 3207, 7287, 7292, 
7293, 7294, 7295 and 7529). The issues have been stipulated 
and are correctly set forth in Petitioner’s Statement of 
Questions Presented. 
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BRIEF FOR INTERVENOR TRANS WORLD 

AIRLINES, INC. 

Counter-statement of the Case. 

Petitioner’s application in Docket No. 2396, which gave 
rise to the Great Lakes-Southeast Service Case was noticed 
on May 25,1955, for a prehearing conference (J. A. 21). At 
that time the application concerned primarily the question 
of east-west authorizations in the general area between 
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Washington and Chicago.* Three days before the prehear¬ 
ing conference, Petitioner revised and expanded the geo¬ 
graphic scope of its application by filing Amendment No. 3 
thereto (J. A. S9). While Petitioner argues that this 
amendment contracted its application and simplified the 
issues (Pet. Br., p. 2), the facts are that the amendment 
raised many new issues of north-south service between 
points in the Great Lakes and Ohio Valley areas on the one 
hand and points in Florida on the other.** Among the new 
services proposed, for example, as a result of amendment 
No. 3 are non-stop operations between Buffalo and Jackson¬ 
ville and Miami, non-stop operations between Dayton and 
Jacksonville and Miami, and non-stop operations between 
Cincinnati and Jacksonville and Miami. 

In its Order E-9734, review of which is here sought, the 
Board consolidated with Petitioner’s Docket No. 2396 for 
decision and hearing those applications involving service in 
the area embraced in Petitioner’s application—namely an 
area bounded by Chicago, Detroit and Buffalo on the 
north, Indianapolis, Louisville and Atlanta on the west, 

* The application sought an extension of Route 6 from Wash¬ 
ington to Chicago via Pittsburgh, Youngstown, Akron/Canton, 
Cleveland, Toledo and South Bend; an extension of Route 47 
(Eastern’s Washington-St. Louis route) from the intermediate 
point Charleston, W. Va. to Chicago via Cincinnati and Indian¬ 
apolis and via Columbus, Springfield, Dayton, Fort Wayne and 
South Bend; and an extension of Route 47 from Charleston, W, Va. 
to Detroit via Columbus and Toledo (J. A. S7-S9). 

** The application as amended sought (1) an extension of Route 6 
from Washington, D. C. to Pittsburgh, Pa., and beyond Pittsburgh 

(a) to Detroit via Youngstown, Akron/Canton, and Cleveland and 

(b) to Buffalo; (2) an extension of Route 6 from Pittsburgh to 
Buffalo; (3) new segments of Route 47 so as to provide one-stop 
service between Washington and Chicago via Dayton and Columbus; 
(4) an extension of Route 6 from Charleston, W. Va. to Chicago 
via Cincinnati and Indianapolis so as to provide non-stop service 
between Chicago and Indianapolis on the one hand and Cincinnati, 
Charleston and Charlotte on the other and non-stop service between 
Cincinnati on the one hand and Charlotte, Jacksonville and Miami 
on the other; (5) an extension of Route 6 from Charleston, W. Va. 
to Chicago via Dayton in order to permit non-stop service from 
Dayton to Chicago, Charleston, Charlotte, Jacksonville and Miami 
(J. A. 89-92). 
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Washington and Baltimore on the east, and Miami and 
Tampa on the south (J. A. 133, 138). Among these were 
the applications of Intervenor, Trans World Airlines, Inc. 
(hereinafter referred to as “TW T A”) in Docket No. 7268 
and numerous applications of other carriers, including eight 
additional applications of Petitioner. In its application in 
Docket No. 7268 TWA sought a Chicago-Miami authoriza¬ 
tion via Indianapolis, Louisville, Atlanta and Tampa and a 
Louisville-Miami authorization via Atlanta and Tampa 
(J. A. 75). 

Certain of Petitioner’s applications which proposed to 
duplicate the routes of TWA and four other carriers in 
an area completely foreign to the proceeding were not con¬ 
solidated on the ground that thev involved “services from 
the Atlantic to the Pacific via nearly every major traffic 
point” and “would result in a proceeding of such magni¬ 
tude as to reduce the administrative process to an absurd¬ 
ity” (J. A. 147-14S). For example, Petitioner’s application 
in Docket No. 7294 sought to duplicate TWA’s transconti¬ 
nental route west of Chicago and St. Louis by requesting 
an extension of its Route No. 10 from those points to San 
Francisco via Kansas City, Wichita, Amarillo, Albu¬ 
querque, Phoenix, Las Vegas, Los Angeles, Fresno and 
Oakland (J. A. 102). 

Also rejected were Eastern’s attempts to have its appli¬ 
cation in Docket No. 2396 disposed of without consideration 
of any other proposals. The Board found that such action 
would be “clearly contrary to law and equity” (J. A. 147). 
Eastern’s request that any new authorizations resulting 
from the proceeding should contain a prohibition against 
through-plane service or the carriage of through-traffic 
from outside the area was similarly rejected on the grounds 
that such a prohibition would be adverse to the public 
interest if such services were shown to be required by the 
public convenience and necessity (J. A. 147). 

However, the Board specifically provided that any new 
authorizations issued as a result of this proceeding shall 
prohibit the operation of non-stop services between points 
outside the area and new cities proposed to be served within 
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the area (J. A. 142). For example, this would require 
TWA to make a stop at either Chicago or Louisville on 
flights between points outside the area such as Los Angeles 
or San Francisco and new points proposed to be served 
by TWA within the area such as Atlanta and Miami. This 
requirement of mandatory stops at terminal cities within 
the area has been previously employed by the Board in 
other area proceedings.* 

Summary of Argument. 

Petitioner has alleged that the Board has exceeded its 
statutory authority and has deprived it of a speedy dis¬ 
position of its application by consolidating for hearing and 
decision therewith various other applications. Petitioner 
has also alleged that the refusal of the Board to consolidate 
certain of its applications, which it claims are mutually 
exclusive of applications of other carriers that were con¬ 
solidated, is in contravention of tlie Ashbacker ** doctrine, 
as applied in Delta Air Lines, Inc. v. Civil Aeronmitics 
Board, -U. S. App. P. C.-, 22S F. 2d 17 (1955). Peti¬ 

tioner further argues that the Board has not made the 
legally required basic evidentiary findings to support its 
consolidation orders. 

TWA submits that the Board has not deprived Peti¬ 
tioner of a speedy disposition of its application and that 
its decision to hear Petitioner's application in an area 
proceeding, an area encompassed in Petitioner's own 
application, is a valid exercise of administrative discretion. 
TWA submits that the Board’s refusal to consolidate Peti¬ 
tioner’s applications for certificate authorization at points 
outside the area under consideration, which would duplicate 
the route systems of five other carriers, is a sound and 
equitable exercise of administrative judgment, without 
which an expeditious and effective consideration of the 

* New York-Chicago Service Case, C. A. B. Docket No. 986, et al. 

Florida-Texas Service Case, C. A. B. Docket No. 5701, et al. 

** Ashbacker Radio Corp. v. Federal Communications Commis¬ 
sion, 326 U. S. 327, 66 S. Ct. 148 (1945). 
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public need for additional air service in the Great Lakes- 
Florida area would be impossible. The excluded applica¬ 
tions of Petitioner (involving its certification at cities 
foreign to the area under consideration such as Los 
Angeles, San Francisco, Seattle, Portland, Denver, Kansas 
City—to name only a few) fall without the properly desig¬ 
nated area and are nothing more than a tactic of Petitioner 
to delay the Board in its determination of the needs of the 
traveling public in an area dominated by Petitioner. TWA 
submits that Petitioner has completely misconstrued the 
Ashbacker doctrine and that the interpretation of that doc¬ 
trine as advocated by Petitioner is legally and equitably 
unsound, and, as a practical matter, would necessitate the 
expansion of every Board proceeding beyond manageable 
bounds. TWA further submits that Petitioner’s argument 
that the Board failed to make adequate evidentiary find¬ 
ings to support its orders is without merit and that its 
failure to challenge the sufficiency of the Board’s findings 
below precludes that challenge now. Section 1006(e) of 
the Civil Aeronautics Act, 52 Stat. 1024, 49 U. S. C. -§646(e), 
Seaboard <£ Western Airlines, Inc . v. Civil Aeronautics 
Board, 87 U. S. App. D. C. 78, 1S3 F. 2d 975 (1950). 


ARGUMENT. 


I. 

The Board’s procedure in hearing Petitioner’s appli¬ 
cation and other applications in a consolidated area 
proceeding is a valid exercise of administrative discre¬ 
tion. 

An examination of Petitioner’s application, as amended 
by Amendment No. 3, in Docket Xo. 2396 and of the Board’s 
orders of consolidation delineating the geographic bounds 
of the proceeding—Chicago, Detroit and Buffalo on the 
north, Indianapolis, Louisville and Atlanta on the west, 
Washington and Baltimore on the east, and Miami and 
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Tampa on the south—clearly reveal that this is the general 
area encompassed in Petitioner’s application. That the 
Board has the power and discretion to conduct consolidated 
proceedings related to a particular geographic area is not 
open to question. The Supreme Court in Civil Aeronautics 
Board v. State Airlines, Inc., 338 U. S. 572, 576-577, 70 S. 
Ct. 379 (1950), decided that the Board “did not exceed its 
procedural discretion” by deciding that “the policies of 
the Act could best be served by a consolidated area pro¬ 
ceeding.” The Court pointed out that “except for the 
statutory requirement of written and verified applications, 
Congress plainly intended to leave the Board free to work 
out application procedures reasonably adapted to fair and 
orderly administration of its complex responsibilities.” 
This Court has also approved such Board action in Eastern 
Airlines, Inc. v. Civil Aeronautics Board, 85 U. S. App. 
D. C. 412,178 F. 2d 726 (1949). 

The question of administration of its own business is 
the Board’s prerogative and the discretion accorded the 
Board in such matters is broad in scope, subject to the basic 
requirements of due process. Federal Communications 
Commission v. Pottsville Broadcasting Company, 309 U. S. 
134, 60 S. Ct. 437 (1940); Federal Communications Com¬ 
mission v. WJR, The Goodiuill Station, Inc., 337 U. S. 265, 
283, 69 S. Ct. 1097 (1949); United Air Lines, Inv. v. Civil 

Aeronautics Board, -XI. S. App. D. C.-, 228 F. 2d 13, 

16 (1955). In the proceeding below the Board has in no 
way deprived Petitioner of due process, infra, pp. 9, 10. 

Petitioner’s claim that the long standing nature of its 
application entitles it to consideration without regard to 
other applications is legally and equitably indefensible. As 
previously pointed out, supra, p. 2, Petitioner’s application 
in its amended form was not “filed almost ten full years 
ago,” the amendment which substantially changed the 
nature of the original application having been filed on 
June 27, 1955, only three days before the prehearing con¬ 
ference. Moreover, other carriers were entitled as a matter 
of law under the Ashbacker case to have certain of their 
applications considered with Petitioner’s. 


7 


Petitioner lias completely failed to demonstrate that the 
Board has abused its discretion in the procedure adopted 
by it or that it has exceeded its statutory authority. 


II. 

The Board did not contravene the Ashbacker rule 
by its refusal to consolidate those applications of Peti¬ 
tioner which sought certification at points outside the 
area of the proceeding. 

Petitioner’s claim that it was entitled under the Ash¬ 
backer decision to have its applications for Chicago-west 
coast service and other extra-area services consolidated 
with TWA’s Chicago-Miami and Louisville-Miami applica¬ 
tions and with the applications of other carriers similarly 
seeking new authorizations within the area delineated by 
the Board is entirely without merit. The basis of Peti¬ 
tioner’s claim is that the need for services foreign to the 
Great Lakes-Florida area, such as services between Miami, 
Tampa and Atlanta, points within the area, on the one 
hand, and Los Angeles, San Francisco, Seattle, Portland 
and Denver, points without the area, on the other hand, 
will be considered in the proceeding. Consequently the 
area under consideration is broader than that circumscribed 
by the Board. Since Petitioner’s excluded applications 
seek authority to serve such cities as Los Angeles, San 
Francisco, Seattle, Portland and Denver on its Miami- 
Tampa-Atlanta route, it alleges that it has been deprived 
of the comparative consideration which the Ashbacker and 
Delta cases require. It is here that Petitioner errs, for no 
new carrier authorizations at Los Angeles, San Francisco, 
Seattle, Portland, Denver or any other extra-area city are 
possible under any of the applications consolidated in the 
proceeding below . 

It is true, of course, that service from certain of TWA’s 
presently certificated points such as Los Angeles and San 
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Francisco to newly sought points such as Miami and 
Tampa, might be authorized for TWA at the completion of 
the proceeding,* but the issue of such collateral services is 
an inescapable consequence of any area proceeding by 
virtue of the existing route structures of the various 
applicants- This is quite a different thing from seeking, as 
Petitioner does, certification at 38 points outside the area. 
If the Board were to consolidate the applications as sought 
by Petitioner, service between these 38 extra-area points, 
involving numerous combinations thereof, would have to 
be considered. At issue would be such extraneous ser¬ 
vices as Los Angeles-Chicago, Kansas City-San Francisco, 
Omaha-Denver, Seattle-Portland—just to mention a few. 
As a result, the scope of this proceeding would be so vastly 
expanded as to be unmanageable. 

If, as Petitioner urges, the Board were required as a 
matter of law to consolidate its applications for authoriza¬ 
tions west of Chicago, the end result would be that Peti¬ 
tioner or any carrier could prevent the effective disposition 
of an application for a single point on its route by the 
simple technique of the timely filing of an application for 
the various cities on the route of the other applicant. Thus 
the most localized of proceedings could be transformed into 
investigations involving the complete route structures of 
many carriers. Neither Ashbacker nor Delta requires such 
an unreasonable result. 

Petitioner relies heavily upon Delta to sustain its 
position but that reliance is misplaced, for Delta is not 
applicable to the present situation. In the Delta case two 
applicants, one of which is Petitioner here, applied for 
approximately identical routes between Cincinnati and 
Memphis. This fact, coupled with Delta’s contention that 
the traffic over the segment would only support one carrier, 
raised a substantial possibility that the grant of one appli¬ 
cation would result in the denial of the other. 


• Any such authorization would require a stop by TWA at one 
of the area gateway cities, either Chicago or Louisville, supra, p. 4. 
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But this is not the state of facts presented by this 
appeal. Here Petitioner is receiving a comparative hear¬ 
ing on nine applications which raise service issues within 
the proceeding. Excluded are its applications for routes 
between Chicago and west coast points, between Indian¬ 
apolis and Louisville on the one hand and New Orleans 
and Houston on the other, and between Detroit and Chicago 
on the one hand and the Twin Cities of Minneapolis/St. 
Paul on the other. No other applicants are seeking such 
routes in this proceeding. It is idle speculation to say, for 
example, that the grant of a Cliicago-Miami route to TWA 
will prevent Petitioner from obtaining a Chicago-Los 
Angeles authorization, and incidentally a Los Angcles- 
Miami authorization also, in the proper case. Such a 
determination will not depend upon the collateral factor 
of traffic statistics between Miami and Los Angeles alone, 
but will depend upon the traffic flows in the vast Chicago- 
Los Angeles market and the numerous intermediate cities 
between those points which Petitioner seeks to serve, and 
upon various other factors such as operational integration, 
diversionary impact on other carriers and competitive 
balance. 

Furthermore, the wide variety of proposals and number 
of carriers in this proceeding do not leave the Board with 
the limited choice that existed in the Delta case where the 
grant of one application would in all likelihood result in 
the denial of the other. Here is a situation identical to 
that faced by this Court in United Air Lines , Inc. v. Civil 
Aeronautics Board , supra , and it is that case, and not Delta , 
that is controlling. The Board might decide that no addi¬ 
tional service is needed or that the only authorization 
required is that of National Airlines or some other carrier 
whose applications Petitioner does not contend are mutu¬ 
ally exclusive. The Board might order that certification 
of those carriers whose applications Petitioner alleges are 
mutually exclusive shall be held in abeyance until Peti¬ 
tioner is heard on its applications. The Court cannot 
anticipate what avenues of action the Board might take. 
In the present posture of the proceeding below Peti- 



10 


tioner lias not been finally deprived of any rights and since 
“administrative orders are not reviewable unless and until 
they impose an obligation, deny a right or fix some legal 
relationship as a consummation of the administrative 
process,” Chicago & Southern Air Lines, Inc. v. Water¬ 
man S. S. Corp., 333 II. S. 103, 112-113, 68 S. Ct. 431 
(194S), the orders here under review are interlocutory and 
not appealable. United Air Lines, Inc. v. Civil Aeronautics 
Board, supra. 

It is not the Board orders here under review that have 
placed Petitioner at any disadvantage; any disadvantage 
it might be alleged to suffer arises from the existing route 
structures of other applicants. The Delta case offers no 
support to Petitioner in such a situation for the Court 
there clearly pointed out that it was not “dealing with a 
situation in which the circumstances put one applicant at a 
disadvantage, as, for example, where a newcomer is in a 
contest with an established licensee * * Delta Air Lines, 

Inc. v. Civil Aeronautics Board, supra, at 21. 

TWA submits that the differences between the facts in 
the instant case and those in the Delta case are such as to 
make the Delta decision clearly inapplicable. On the other 
hand the similarity between the factual situation here and 
the United case make United a clear precedent for dis¬ 
missal of Petitioner’s appeal. 

As an alternative to its contention that the Board erred 
in refusing to consolidate its alleged mutually exclusive 
applications, Petitioner argues that the Board committed 
legal error in declining to impose restrictions on TWA and 
other carriers which would prohibit through-plane service 
and the carriage of through-traffic to and from their pres¬ 
ently certificated points outside the area. Petitioner’s 
argument in its simplest terms would have the Board dis¬ 
regard the existence of an applicant’s present route struc¬ 
ture insofar as it extends beyond the area of a proceeding. 
The adoption of such a procedure would run directly 
counter to the Act’s mandate to the Board to develop “an 
air-transportation system properly adapted to the present 
and future needs of the foreign and domestic commerce 
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of the United States” (Section 2 of the Civil Aeronautics 
Act, 52 Stat. 980, 49 U. S. C. ^402) and to long established 
concepts of public convenience and necessity. A carrier’s 
route structure and the service improvements inherent in 
an applicant’s proposal because of its particular route 
structure have long been considered relevant factors in the 
selection of carriers for authorization and the determina¬ 
tion of the public convenience and necessity. 


III. 

Petitioner’s contention that the Board has not made 
adequate findings is untimely and without merit. 

Petitioner has belatedly challenged the adequacy of the 
Board’s findings in support of the orders under review. No 
such challenge was made before the Board in the proceed¬ 
ing below although Petitioner did move for reconsidera¬ 
tion.* Consequently Petitioner is now precluded from 
raising this objection by Section 1006(e) of the Civil Aero¬ 
nautics Act (52 Stat. 1024,49 U. S. C. §646(e)) which states: 

“No objection to an order of the Authority [Board] 
shall be considered by the court unless such objec¬ 
tion shall have been urged before the Authority 
[Board] or, if it was not so urged, unless there were 
reasonable grounds for failure to do so.” 

This Court in Seaboard & Western Airlines, Inc. v. Civil 
Aeronautics Board, supra, based its decision on Section 
1006(e) in rejecting a challenge to the Board’s findings, 
saying: 

“The point to which petitioner’s brief and argu¬ 
ment are directed is that the Board failed to make 
adequate findings. Petitioner did not urge this objec¬ 
tion before the Board, despite the fact that petitioner 
asked the Board for a rehearing on other grounds. 
The objection therefore comes too late.” 

• The challenge first appeared in an amendment dated May 16, 
1956, to the Petition for Judicial Review. 
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Petitioner attempts to avoid the consequences of Sec¬ 
tion 1006(e) and this decision by arguing that, irrespective 
of its pleadings, the Board has a statutory duty to issue 
lawful orders which contain adequate findings (Pet. Br., 
p. 45). The short answer to this is that while the Board, 
of course, is under a duty to issue lawful orders, Peti¬ 
tioner’s right to challenge such orders by judicial review 
is governed by Section 1006(e) of the Civil Aeronautics 
Act and Section 10 of the Administrative Procedure Act 
(60 Stat. 243, 5 U. S. C. §1009). Its failure to proceed in 
accordance with Section 1006(e) of the Act has lost it that 
right. 

In addition to its untimeliness, Petitioner’s challenge 
is without substance. As previously pointed out, swpra, 
p. 6, subordinate questions of procedure such as whether 
applications should be heard contemporaneously or suc¬ 
cessively, whether parties should be permitted to inter¬ 
vene, and the like, are left to the discretion of the Board. 
Federal Communications Commission v. Pottsville Broad¬ 
casting Company, supra. The Board has reasonably exer¬ 
cised that discretion here by determining that the applica¬ 
tions proposing additional air transportation in the area 
delineated by it could be advantageously and expeditiously 
determined in a single consolidated proceeding without any 
adverse effect upon the public interest (J. A. 136) and that 
the consolidation of certain of Petitioner’s applications 
which proposed to duplicate other carriers’ routes outside 
the area of the proceeding would result in a proceeding of 
unmanageable magnitude (J. A. 148). Eastern Airlines, 
Inc. v. Civil Aeronautics Board, supra. 


Conclusion. 


Wherefore, Intervenor Trans World Airlines, Inc. 
urges that the petition for review should be dismissed. 

Respectfully submitted, 

James K. Crimmins, 

25 Broadway, 
New York 4, New York. 
Attorney for Trans World Airlines, Inc. 

Edmund E. Harvey, 

Richard B. Steinmetz, Jr., 

Chadbourne, Parke, Whiteside & Wolff, 

25 Broadway, 

New York 4, New York. 

Of Counsel 
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PETITION FOR REHEARING, MOTION FOR RECONSIDERATION 
OF DECISION, DATED DECEMBER 6, 1956, AND REQUEST 
FOR FURTHER ARGUMENT 


TO THE HONORABLE JUDGES OF THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT: 


Petitioner, EASTERN AIR LINES, INC. ("Eastern”), pursuant to 
Rule 26 of the General Rules of the United States Court of Appeals for 


- 2 - 


the District of Columbia Circuit, respectfully petitions tfte Court for 

I 

| 

rehearing in the above-entitled matter and moves the Court to recon- 

i 

sider its decision of December 6, 1956. In support of thijs petition 
and motion. Petitioner respectfully shows the Court the following: 


IT IS APPARENT THAT THE COURT’S DECISION 
RESULTED FROM A MISUNDERSTANDING OF THE 

FACTS 


The Court’s decision shows so clearly that it was t>ased upon a 
misunderstanding of the facts that a comparison of the statements in the 

i/ I 

opening paragraph (pp. 2-3) with the facts before the Bpard alone is 
enough to show that the Court, had it had a full understanding of the 

facts, would have reached a different result. That compsjrison is as 

I 

I 

follows: 

I 
i 

Actual Facts As Shown By The 
Record. _•_ 

l 

1 

Actually, in the "meantime” sever¬ 
al score persons and carriers had 
filed several thousand applications 
with the Board” The Board consoli¬ 
dated 33 applications of ten other 
persons with Easteim’s application 
under Docket 2396 jFor hearing and 
decision as well as eight other ap¬ 
plications of Eastern (Orders E- 
9734 and E-10043; &A133-150). Of 
the 33 applications of the other 
persons, only three had been filed 
prior to the notice of prehearing 
conference on Eastjem’s Docket 2396, 


. 1 

1/ Page references ere to the Court’s slip opinion of December 6, 1956 
unless otherwise noted. 


Facts As Stated In Opinion Of 
December 6, 1956. 

"This is a petition to review 
orders of the Civil Aeronautics 
Board. Eastern Air Lines, Inc. 
is the holder of certificates for 
air routes known as Route 6, 
which, generally speaking, extends 
from Miami north to Boston and 
northwest to Detroit, Route 10 ex¬ 
tending from Miami northwest via 
Nashville to Chicago, and Route 47 
from Washington west to St. Louis. 
In 1946 it applied for an exten¬ 
sion of Route 6 so as to serve 
points between Washington and 


i 

1 

I 
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Facts As Stated In Opinion Of 
December 6, 1936._ 


Actual Facts As Shown By The 
Record. 


Chicago. Various amendments to 
that application were made from 
time to time, but essentially it 
remained as it was. In 1955 the 
application came on for prehear¬ 
ing conference.” 

"Meantime some fifteen carriers 
tad filed over fifty applica¬ 
tions, which covered almost the 
whole United States." 

"The Board set up an area hearing, 
covering generally the area 
Chicago-Indianapolis, Atlanta- 
Baltimore-Miami, and consolidated 
for hearing and disposition all 
the pending applications for new 
routes in that area. The case is 
known as the Great Lakes- 
Southeast Service Case." 


"Eastern then filed a series of 
amendments to its application, 
which amendments sought certifi 
cates for routes to Seattle, 
Minneapolis, Denver, San 
Francisco and Los Angeles." 


21 were filed between the time of 
that notice and the conference, and 
nine were filed after the confer¬ 
ence (JA 63-84). All of the eight 
Eastern applications consolidated 
with Docket 2396 were filed after 
the conference (JA 93-10*0 "but were 
timely-filed in accordance with the 
understanding reached at the con¬ 
ference (JA 28). 


The Court*s opinion indicates the 
misunderstanding that the "area" 
set by the Board bore some rela¬ 
tionship to the Eastern applica¬ 
tion under Docket 2396. As a 
matter of fact, the great majority 
of the applications (and major por¬ 
tions thereof) consolidated for 
hearing had nothing in common with 
Docket 239b , as pointed out more 
fully below. 

Eastern filed no such amendments to 
Docket 2396. Eastern did amend 
Docket 2396 prior to the conference 
so as to restrict the scope of that 
application (JA 113)* Although 
there was dispute about the effect 
of that amendment, the Board itself 
found the amendment did not materi¬ 
ally change Docket 2396 (Board Order 
E-973^; JA 136). When it appeared 
that applications of Northwest, TWA, 
United and others for new services 
between western areas and points in 
the Southeast might be considered 
in the proceeding. Eastern timely 
filed ten applications (JA 28, 9^- 
105) with contingent requests for 
consolidated hearing (JA 123). The 
Court’s Idea that Eastern’s applica¬ 
tions were filed after the Board had 
"set up an area hearing" is completely 
erroneous. Eastern's applications 
were timely filed on July 8, 1955 (JA 
28, 9^-103), four months before the 
Board’s first consolidation order 
(JA 133). 


I 


I 

i 
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Facts As Stated In Opinion Of 
December 6, 19 5 &• 

"It [Eastern] moved in the 
alternative either that its ap¬ 
plication for the Chicago- 
Detroit-Miami segments be heard 
without consolidation with other 
applications or that its new 
amendments be consolidated into 
the proceedings." 


Actual Facts As Shown} By The 
Record. \ 

-I- 

Eastern had no application for 
"Chicago-Detroit-Mianji segments." 
Eastern already operates between 
Chicago, and Detroitj and Miami. 
Eastern did not urge that its ap¬ 
plication "be heard without consoli¬ 
dation with other applications or 
that its new amendments be consoli¬ 
dated into the proceedings." 
Eastern*s primary position (and the 
only one urged on this appeal) was, 
as set out in appropriate motions 
(JA 106-133): 


"The Board denied these motions. 
Eastern petitions for review." 


1. That the Boarjl should con¬ 
solidate with Docket! 2396 only those 
applications or portions of applica¬ 
tions of others whicjti were mutually 
exclusive of the Eastern application 
(or parts thereof), and upon which 
consolidated hearing was legally 
required , so that Eastern's applica¬ 
tion might be disposed of "as speed¬ 
ily as possible" as required by 
Section ^Ol(c) of tt^e Civil Aero¬ 
nautics Act (hereinafter called 
"the Act"); and 

i 

I 

2. That if the Board should 
consolidate applications of others, 
it should restrict those applica¬ 
tions so as to preclude issues of 
through service between points 
inside the "area" ojj* the case and 
points outside thereof, or, if no 
such restriction were imposed, that 
the Board should consolidate for 
hearing and decision mutually exclu¬ 
sive applications of Eastern for 
identical services.I 


i 


i 

1 



4 



Other critical misapprehensions of the Court as to the facts are 
shown "below. Eastern made most reasonable and equitable requests of the 
Board for fair procedural treatment. The Board rejected those requests. 
The Court*s decision would sustain the unjust action of the Board. 


CONTRARY TO ITS DECISION OF DECEMBER 6, 1956, 
THIS COURT IS NOT POWERLESS TO CORRECT THE 
BOARD’S CONTINUING FAILURE TO DISPOSE OF 
EASTERN’S DOCKET 2396 "AS SPEEDILY AS POSSIBLE" 


Instead of confining the proceeding to Eastern’s Docket 2396 and to 
f mutually exclusive applications (and portions thereof) so that Docket 2396 

might be disposed of "as speedily as possible" (as required by Section 
lOl(c) of the Act), the Board consolidated for hearing 40 other applica¬ 
tions (JA 133-150). The majority of those applications bear little or no 

. i/ 

l relationship to Eastern’s proposal under Docket 2396. The Board made no 

*■ effort to limit the case to the scope of Docket 2396, nor to consolidate 

only those applications or portions thereof which proposed the same new 
services as were involved in Docket 2396, nor to limit and restrict appli- 
► cations so that the scope of the case would not be expanded and disposi¬ 

tion delayed. 

* 

This Court said (p. 5 )• 

* "As to the Eastern applications for routes in the Southeast 

I' area, the area covered by the pending proceeding, we do not 

see how we can order that Eastern receive a separate 


l/ Not a single new service segment involved in such Dockets as 7239 
(JA 6k), "J2k2 (JA 6k) and 7268 (JA 75, for example, is also involved 
in Docket 2396 (JA 87-92). Others, such as Dockets "J22k (JA 78), 
7211 (JA 65), 7222 (JA 72) and 7269 (JA 73), for example, have only 
minor parts in common with Docket 2396. 
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consideration. It is entitled to a comparative considera¬ 
tion in that area, but so are the other applicants jin so far 
as their applications are mutually exclusive of Eastern’s. 

No method, other than separate consideration, of expediting 
the matter is suggested. Neither do we see what we can do 
about the past delay in the consideration of Easterns 
original application. A hearing on it has been seti and is 
proceeding. If the hearing had not been set we might find 
authority to order one after ten years* delay. Butj in the 
present posture of the matter we see no measure for the 
court to take.” 

! 

There is a proper "measure for the Court to take." ! Eastern does 

, i/ I 

not ask "separate consideration" of Docket 2396. Easteifn does not ob- 

i 

i 

Ject to "comparative consideration" for " the other applicants in so far 

i 

as their applications are mutually exclusive of Eastern’s]" The case 

.- . - 2 / 

simply has not been so confined, as the Court apparently thought. 

The Court may now order it so confined. 


1/ Eastern did, at one time, ask alternatively that Docket 2396 be heard 
alone subject to certain conditions (JA 124). That request, made 
prior to this Court’s final decision in the Delta Air, Lines case (97 
U.S. App., D.C. 46, 288 F. 2d 17), was rejected by the Board (JA 147). 
However, Eastern has never urged that particular Boar<l action was 
erroneous and it is not an issue on this appeal. j 

2/ For example, the Northwest "application for a route Pittsburgh-Tampa - 
Miami," which the Court said "was set for hearing with Eastern’s appli¬ 
cation for additional route segments within that area* (pp. 3“M does 
not involve a single new service which is also involved in Eastern’s 
Docket 2396 (cf. Northwest Docket 7239 (JA with Eastern’s Docket 
2396 (JA 87-927) • Eastern already operates between "Pittsburgh-Tampa- 
Miami." There could be absolutely no justification fjpr delaying the 
disposition of Docket 2396 by consolidated hearing ot^ the Northwest 
application. Docket 7239* The Board gave none; and the Court found none. 

As one of the intervenors In this Court (TWA) pointed out to the Board 
(TWA "Motion for Consolidation", June 29, 1955 (pp. lj-2), not part of 
the Joint Appendix, but properly before the Court (JA-19)): 

" Other carriers simultaneously filed applications and moved 
their consolidation herein concerning far broader 'issues than 
those raised directly by the new route portions of Eastern’s - 
proposal t trader Docket 2396]; parts of such applications if 
consolidated, in fact, would expand the scope of this proceed¬ 


ing into a Great Lakes-Florida case 


tr 


(Emphasis supplied). 

(Continued) 



If the scope of the consolidated proceeding before the Board were 
confined to Eastern’s Docket 2396 and to applications of others "in so far 
as their applications are mutually exclusive of Eastern’s," several score 
thousands of man-hours could yet be saved In processing the case and deci¬ 
sion could be rendered many months earlier than could otherwise be possi¬ 
ble. Hearing in the proceeding before the Board’s Examiner has been com¬ 
pleted, and briefs to the Examiner will be filed in February, 1957- 
Thereafter, an Examiner’s Initial Decision will be issued, exceptions 
filed, briefs to the Board filed, oral argument heard by the Board and 
decision rendered. Eastern estimates that, realistically, 90 percent of 
the new service issues involved in the case would be eliminated and 90 
percent of the tremendous burden of processing the case eliminated, if 
further consideration of the case were confined to Eastern’s application 
and to applications of others "in so far as their applications are mutually 
exclusive of Eastern's." 

It will be fair to all parties to confine the issues to Docket 2396 
and "applications mutually exclusive of Eastern’s." Docket 2396 is the 
only application in the case below which has reached the top of the Board’s 
docket and is therefore legally entitled to hearing at this time. Other 
applications in the case were filed as much as nine years after Docket 
2396 and all are preceded on the Board's docket by scores of unacted-upon 
applications. None is legally entitled to active consideration for years, 

(Continued) Subsequently, the Board did consolidate the applications of 
others "concerning far broader issues" and did "expand the scope of 
this proceeding into a Great Lakes" - Southeast case which also in¬ 
cludes issues of new through service between all major Southeastern 
points and all major West*Coast points via all major intermediate 

points. 


except in so far as mutually exclusive of Docket 2396. S<t> others would 

i 

lose nothing by confining the issues to Docket 2396 and mutually exclu¬ 
sive proposals. On the other hand, that action will expedite Docket 2396 

I 

"as speedily as possible,” as required by law, and will ap.so expedite 
mutually exclusive applications to the advantage of othed applicants. 

i 

Thus, the Court is not powerless "in the present posture of the 

i 

matter” to enforce Section 401(c) of the Act. Docket 239(6, "in the pres- 

i 

ent posture of the matter,” can be disposed of "as speedily as possible" 

i 

only if the Court orders the Board to confine further proceedings in the 
case below to Eastern*s Docket 2396 and to applications cif "the other 

i 

i 

applicants in so far as their applications are mutually exclusive of 
Eastern's ." Eastern requests the Court so to order the ijtoard. 


THE COURT SHOULD NOT ALLOW THE BOARD ARBITRARILY 
AND CAPRICIOUSLY TO EVADE THE ASHBACKER DOCTRINE 
REQUIREMENTS OF CONTEMPORANEOUS HEARING AND; DECI¬ 
SION ON MUTUALLY EXCLUSIVE APPLICATIONS. EASTERN 
REQUIRES RELIEF FROM ARBITRARY AND UNREASONABLE 

BOARD ACTION. j 

i 

i 

j 

Without prejudice to its basic position that Dockjst 2396 should be 

disposed of "as speedily as possible," Eastern urged the Board to limit 

i 

any applications of others so as to preclude any issues of new through 
service between points within the "area" of the case, onj the one hand, 
and points outside that area, on the other. That restriction would (l) 
facilitate and speed the disposition of the case by eliminating extra- 

j 

neous through service issues, and (2) obviate any necessity of 
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considering consolidation of applications proposing to extend routes from 
points within the "area” to points outside the "area". As an alternative 
to that restriction, Eastern asked that certain of its applications be 
consolidated for hearing and decision, urging that they vere mutually ex¬ 
clusive with those the Board proposed to hear. 

The Board rejected Eastern’s request for restriction upon the ap¬ 
plications of others and Eastern’s request for consolidated hearing. The 
Board gave no plausible reasons for its action, and the Court’s opinion 
supplies none. 

The Court’s opinion (pp. 3"'^) uses as an example the Northwest 
application under Docket 7239 (filed June 23, 1955) for au extension of 
its system from Pittsburgh to Miami via Tampa (JA 6k ). The Board deter¬ 
mined, with no plausible stated reason, to hear that application with 

Eastern’s Docket 2396, desnite the fact that there are absolutely no new 

±/ 

services common to the two applications, despite the absence of any 
legal compulsion, and despite the fact that consolidated hearing neces¬ 
sarily would delay Docket 2396 and prevent its disposition "as speedily 
as possible.” At the same time, with no plausible stated reason, the 
Board refused to restrict the Northwest application so as to preclude 
issues of new through service between points in the "area” and points 
outside the area on Northwest’s system west of Detroit. And, also at the 

l/ Northwest itself recognized that its application under Docket 7239 
would greatly expand the case and had nothing in common with Docket 
2396. In its "Answer" of June 27, 1955 below. Northwest (at p. 3 of 
that Answer) asked that the Board include its application under 
Docket 7239 only if "the Board should decide ... [to] broaden the 
proceeding." (The Northwest pleading is not reproduced in the 
Joint Appendix but is properly before the Court (JA 19)). 
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same time, the Board refused to consolidate for hearing Eastern*s applica¬ 
tion under Docket 7292 (timely filed on July 8 , 1955) for| authority, by 
extension from Detroit west to major points on Northwest*^ system, to 
provide the same new through services proposed by Northwest. The Board 
did not deny Eastern’s allegations of mutual exclusivity.j The Board simply 

favored Northwest with a hearing and denied Eastern a hearing to Eastern’s 

1 / ! 

detriment. 

i 

i 

Apparently the Court believed consolidated hearing on Northwest’s 

i 

i 

application was legally required. (The Court said the Northwest applica- 

i 

| 

tion "was set for hearing with Eastern’s application for iadditional route 

i 

segments within that area.” pp. 3-4). But that was not t|he case. If any¬ 
thing, consolidated hearing on the Northwest application illegally prevented 
(and continues to prevent) disposition of Eastern’s Dockit 2396 ”as speedily 

I 

as possible.” In view of these facts does the Court still "think the Board 

i 

was not unreasonable in this instance” (p. 4)? We find no reason in the 

I 

Board’s action. We find only arbitrariness, caprice andj rank discrimina- 

j 

tion against Eastern. 

i 

The Court’s Washington-Norfolk example (p. 4) is inapposite and 

i 

actually shows the illegality of the Board’s action below. "Existing 


i 

1/ Again the Court’s decision shows a misapprehension df the facts. It 
says Northwest’s application "was set for hearing with Eastern’s ap¬ 
plication for additional route segments within that jarea. Thereupon 
Eastern filed an application for a route Detroit-Minneapolis-Spokane- 
Seattle" (pp. 3-4). Northwest filed on June 23, 1955, after the 
notice of prehearing conference (JA 21, 64). Easteifn filed on July 8 , 
1955 , a timely filing made in accordance with the understanding reached 
at the prehearing conference (JA 28). Over four months thereafter, the 
Northwest application "was set for hearing with" the admittedly non- 
mutually exclusive Docket 2396 but Eastern was denied hearing in its 
Docket 7292 (JA 133 ). 
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certificate holder!s] ... "by the mere filing of applications for 
routes" actually did "transform a limited inquiry into a massive con¬ 
sideration of the whole of American air transportation." That is shown 
by the following: 


This Court*s Oninion: 


The Court*s Opinion Paraphrased 
To Fit The Situation Below: 


"An application for a segment 
Washington-Norfolk, by a carrier 
which already offered service from 
Washington to points all over the 
nation, would really involve traf¬ 
fic between all those points and 
Norfolk. But competing applicants 
for the Washington-Norfolk segment 
would not for this reason be en¬ 
titled to demand comparative con¬ 
sideration with all applicants for 
certificates from Washington or 
Norfolk to all other points and by 
this maneuver translate the pro¬ 
ceeding into an examination of 
the entire national air-route 
structure. Despite Ashbacker it 
seems to us that the Board must 
have a measure of discretion in 
placing limits to the extent of a 
given proceeding. Certainly the 
Ashbacker doctrine is not avail¬ 
able for mere tactical maneuver 
purposes. An existing certifi¬ 
cate holder cannot by the mere 
filing of applications for routes 
transform a limited inquiry into 
a massive consideration of the 
whole of American air transporta¬ 
tion." 


An application for a segment 
Washington-C olumbus/Dayton-Chicago, 
by Eastern which already offers 
service from Washington to many 
points in the Southeast, would 
really involve traffic between all 
those points and Chicago . But 
Northwest (and others ),competing 
applicants for the Washington- 
Chic ago segment would not for this 
reason be entitled to demand com¬ 
parative consideration with all ap¬ 
plicants for certificates from 
Washington or Chicago to all other 
points in the Southeast which Eastern 
presently serves and by this maneuver 
translate the proceeding on Eastern*s 
Docket 2396 application for 
Washington-Chicago segments into an 
examination of the entire national 
air-route structure, or from a 
Washington-Chicago proceeding into 
a Great Lakes-Florida proceeding . 
Despite Ashbacker, it seems to us 
that the Board must have a measure 
of discretion in placing limits to 
the extent of a given proceeding. 
Certainly the Ashbacker doctrine is 
not available to Northwest (and others ) 
for mere tactical maneuver purposes to 
force expansion of a proceeding on 
Eastern*s Washington-Chicago applica¬ 
tion into a Seattle-Miami or Chicago- 
Miami proceeding. Northwest (and 
others ) cannot by the mere filing of 
applications for routes transform a 
limited inquiry into a massive con¬ 
sideration of the whole of American 
air transportation. 
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i 

i 

i 

i 

i 

i 

i 


i 

i 


If the Board had 
Eastern*s Docket 


limited other applications herein to the Scope of 

i 

2396 application, "a limited inquiry" woujld not have 


been transformed into a "massive" proceeding and Eastern would have no 

I 

complaint as to the Board*s action. 


Far more to the point than the Court *s "Washington-jNorfolk" exam- 

j 

pie (p. 4) is the Board*s treatment of Northwest*s Docket 17242 (filed just 
prior to the prehearing conference on June 23 , 1955 (JA 63;, 64)) and 
Eastern*s application under Docket 3207 (filed September S9, 1947 (JA 93))- 

The Board consolidated Northwest’s Docket 7242 for an extension of its sys- 

! 

tern from Chicago to Miami via Atlanta and Tampa (JA 6l) wijth Docket 2396 
for hearing and decision (Board Order E-973^> JA 133-142) despite the 

i 

fact that Docket 7242 did not involve a single new service issue also in- 

-it- - 1- 

volved in Docket 2396 . At the same time the Board refused to consoli¬ 
date Eastern’s Docket 3207 for extension of Eastern’s Miami -Tampa-Atlanta- 

I 

! 

Chicago services to Minneapolis/St. Paul via Milwaukee and Rochester. 

j 

Northwest now operates between Minneapolis/St. Paul, Milwaukee and Chicago. 

i 

The Board would thus give Northwest a hearing on a June 23, 1955 application 



j 

The fact that Northwest later, on November 23, 1955 (JA 64), amended its 
application to include Cincinnati is immaterial. The Board consolidated 
that application before amendment. Further, Eastern yould not object to 
consolidated hearing on the Chicago-Cincinnati and Cincinnati-Miami por¬ 
tions of amended Docket 7242 (subject to appropriate restrictions 
against through service between points within the "area" and points out¬ 
side thereof so as not to broaden the issues), since -fhose portions of 
the Northwest application are also involved in Eastern's Docket 2396. 

But Eastern does object to consolidated hearing on the Chicago-Atlanta- 
Tampa-Miani portions of the Northwest application whidh the Board 
originally consolidated with Docket 2396 since no new services between 
those points are involved in Docket 2396. 


i 

1 
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for a 1300-mile route to provide through service between Minneapolis/ 

St. Paul, Rochester and Milwaukee, on the one hand, and Atlanta, Tampa 
and Miami, on the other, while denying Eastern a hearing on a September 29, 

Tj 

I 9 I 7 application for identical service by a simple 350 -mile extension. 


The Board did not deny Eastern*s allegation that its application and that 
of Northwest are mutually exclusive, nor did the Board advance any plausi 
ble reason for its failure to restrict the Northwest application so as to 
eliminate extraneous through service issues. 

One must agree with the Court’s statement (p. ^): "Certainly the 
Ashbacker doctrine is not available for mere tactical maneuver purposes." 
But we do not believe that Eastern resorted to any "tactical maneuver" 
in asking for hearing on its September 29, 19^7 Docket 3 2 °7 when the 
Board, without legal or other compulsion, determined to grant an out-of- 
order hearing on Northwest’s June 23 , 1955 Docket J2b2 which involved 

2 / 

mutually exclusive new services. 

2/ 

The Court’s proposed distinction of the Delta Air Lines case is 
inappropriate. The Court said (p. 5 ): "The disputed segments there were 
in the very heart of the area under consideration almost exactly midway 
of the long-line application involved." When Northwest seeks to provide 


l/ In this regard it is to be noted that the Board’s own regulations, by 
which it must operate by reason of the requirements of the Administra^ 
tive Procedure Act, provide that the Board will hear applications in 
their order of filing (72 F.R. 7995> November 20, 19^7)* 

2/ We believe the same is true with respect to Eastern’s timely-filed 
July 8, 1955 Docket 7293 to extend from Chicago to Seattle via major 
points served by Northwest (JA 101). The examples used in the text 
are all illustrative. 

2/ Delta Air Lines v. C.A.3., supra . 


I 

j 

i 

| 
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Twin Cities-Atlanta service by a Chicago-Atlanta extensioh of a Twin 
Cities-Chicago route and Eastern proposes the same servicb by a Chicago- 

j 

Twin Cities extension of an Atlanta-Chicago route, where jis the "heart 

I 

I 

of the area under consideration"? Eastern’s Atlanta-Twin Cities proposal 

! 

is the same as Northwest’s Twin Cities-Atlanta proposal. j Will the Court 

j 

allow the Board to say arbitrarily that either Chicago-Atlanta or Chicago- 

j 

Twin Cities is the "heart of the area under consideration!"? And when the 

i 

Board, with no legal or other compulsion, determines to g|ive Northwest a 
preferential, out-of-town hearing, where is the reason ib the Board’s re- 

i 

fusal to consider Eastern’s September 29, 19^7 mutually exclusive 

il 

application? 

I 

i 

We believe the Court, on consideration of these f&cts, could no 

longer "think the Board was not unreasonable in this instance" (p. k ). 

I 

Only those steps laid down by this Court in the I)4lta Air Lines 
case, supra, for the Board’s treatment of mutually exclusive applications 


1 / Perhaps the most striking aspect of the Court’s opinion from a legal 
standpoint is that it would subordinate the requirements of the 
Ashbacker doctrine entirely to the exercise of the Board’s "Judgment". 

The Court says (p. h) "If the Board is not unreasonable in its limita¬ 
tion of a proceeding, the Courts ought not to interfere ..." Thus 
the Court, without saying why the Board should have arbitrary, unlim¬ 
ited and undefined power, has effectively given the Board Just such 
power. However, in this particular case, the unreasonable action of 
the Board must be apparent. It has preferred Northwest and others 
and prejudiced Eastern without any attempt at a reasonable rationalization. 

Further, and most important, can the Board be "reasonable" when it re¬ 
fuses comparative hearing and consideration for applications which are. 

In fact, mutually exclusive? And does the Board act reasonably "in 
its limitation of a proceeding" when it prescribes ^hose limits 
without deciding whether applications consolidated gre mutually exclu¬ 
sive of applications excluded? The Court’s opinion; inadvertently and 
erroneously we believe, would answer both of those (Questions 
affirmatively. 


i 
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can give Eastern reasonable protection. Eastern urges the Court that, 
if it vill not order the Board to abide by Section J+01 of the Act, as 
set out in Section II of this Petition, the Court give Eastern the pro¬ 
tection of its decision in that case. 

CONCLUSION 

While fully supported by law. Eastern’s requests of the Court are 
just as fully supported by reason and equity. 

It is entirely reasonable and equitable to ask that the proceed¬ 
ing on Eastern’s ten-year-old Docket 2396 be confined to the new service 
issues of that application (which would include mutually exclusive appli¬ 
cations or portions thereof) so that it may be "disposed of as speedily 
as possible" In accordance with law. 

It is entirely reasonable to ask that, if the Board determines to 
inject new issues into the proceeding which are not involved in Docket 
2396 , the Board also consider other mutually exclusive applications of 
Eastern. 

In measured words, we submit the Court’s decision perpetuates a 
bitingly raw, unjust and unlawful course of action by the Board. 

For these reasons, and the facts shown above. Eastern requests the 
relief hereinabove indicated. 

Because we believe the Court’s decision resulted largely from a 
failure fully to comprehend the facts, further argument in support of 
this petition is requested. 
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WHEREFORE, Petitioner prays that the Court permit and order fur- 

I 

ther argument, that it grant Eastern’s petition for rehearing and recon- 

I 

sider the decision of December 6 , 1956 , and that the Courlt order either 

I 

tha-c the Board’s orders in the proceeding below be set aside or that the 

i 

Board modify or amend those orders, either in accordance VIth the sugges- 

i 

i 

j 

tions herein contained, or otherwise, so as to insure Eastern its statu¬ 
tory right to disposition of its Docket 2396 application f*as speedily as 

j 

possible” and its statutory right to fair hearing on its applications. 


Respectfully submitted, 

j 

/s/ E. Smythe Gambrell 

i 

i 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit j 

I 

" 

No. 13,323 | 

_ __ i 

i 

EASTERN AIR LINES, INC., Petitioner 

V ‘ j 

CIVIL AERONAUTICS BOARD, Respondent 

CAPITAL AIRLINES, INC. , DELTA AIR LINES, INC. , 
NATIONAL AIRLINES, INC. , NORTHWEST AIRLINES, INC., 
TRANS WORLD AIRLINES, INC. , AND UNITED AIR LINES, 

INC., Intervenors. 


ON PETITION FOR REVIEW OF ORDERS OF Tfl E 
CIVIL AERONAUTICS BOARD 


REPLY BRIEF FOR PETITIONER ! 


INTRODUCTION 

Petitioner submits herein its Reply to the statements and contentions 
made by the Respondent and Intervenors in their Brief^ in the above-styled 

matter filed with this Court. j 

| 

In giving the background of the proceeding below, Respondent and 

| 

Intervenors have made statements which necessitated the further brief eluci- 

! 

j 

dation of the facts involved as set out in Supplement N6. 1 hereto. The fact 
that Amendment No. 3 to Petitioner’s Docket 2396 application reduced the 

i *i f 

number of issues in the proceeding below (Cf. R. Br. jpp. 3, 30-31)- is 

j f ' 

demonstrated in Supplement No. 2 hereto. 

ARGUMENT 

I 

X, PETITIONER DOES NOT SEEK REVIEW OF INTERLOCUTORY j NON- 
REVIEWABLE ORDERS J 

Respondent and Intervenors seek to foreclose judicial review of the 

i 

Board’s Orders in the proceeding below by contending that those orders are 

’’interlocutory” only and that this Court lacks jurisdiction in the premises. 

! 

I 

-- 

Briefs of the parties will be so cited. "R. Br.”, for example, means "respondent’s Brief”, ”NWA Br.", 
"Northwest’s Brief”, etc. 


By its orders in the proceeding below, the Board has: 

1. Denied Petitioners right , to a speedy disposition of its Docket 2396 
application; and 

2. Denied Petitioners right to comparative hearing and decision on 
its mutually exclusive applications. 

Petitioner has pointed out in its Brief (pp. 46-47) that if Petitioner is 
precluded from judicial review at this time, it would be impossible for Peti¬ 
tioner to gain relief at any later stage. There could then be only academic 
discussion of the merits of Petitioner’s plea that its application be disposed 
of T, as speedily as possible”, as required by Section 401(c) of the Act. In 
all probability Petitioner, at any later stage, would be faced with a motion 
to dismiss on the theory that the matter had been rendered "moot” by the 
proceeding below. Neither Respondent nor any of the Intervenors has even 
attempted to challenge that conclusion. The necessity for judicial review 
now is, therefore, imperative. 

Since the famous Rochester Telephone case ( Rochester Telephone 
Company v. United States, 307 U. S. 125 (1939) ) it has been recognized 
that the mere fact administrative action does not affirmatively compel or 
forbid conduct on the part of the party seeking review is not of itself conclusive 
as to reviewability. That case established that whether agency action is final 
for the purposes of availability of review does not depend on the form of the 
action, but upon its effect. See also, United States v. Bass , 215 F. 2d 9 
(C. A. 8, 1954). 

Under Section 2(g) [60 Stat. 237; 5 U.S. C. 1001] of the Administrative 
Procedure Act, "agency action” includes not only the taking of authorative 
action with regard to an agency rule, order, license, sanction, or relief, 
but also the "denial thereof, or failure to act”. Agency action subject to 
review under the Administrative Procedure Act thus clearly includes agency 
inaction . 

Section 1006 of the Act [ 52 Stat. 1024; 49 U.S. C. 646(a)] provides that 
"Any order, affirmative or negative .... shall be subject to review” (except 
orders subject to Presidential approval under Section 801 of the Act. "There 
is no doctrine that all administrative orders which are interlocutory in form 


3 


and sequence are not re viewable.” Delta Air Lines, Inc.j v. Civil Aeronau ¬ 
tics Board , App. D.C- , 228 F. 2d 17, 20 (1955). |The courts have 

j 

"power to review T an order’ of the commission upon petition of a party 
aggrieved. ” Atlantic Seaboard Corp. et al. v. Federal Power Commission, 

201 F. 2d 568 (C. A. 4, 1953). Review is authorized of "an order issued by 
the Commission” and ”reviewability is thus not strictly limited to final orders”. 
Phillips Petroleum Co . v. Federal Power Commission , 227 F. 2d 470 (C.A. 

10, 1955). | 

’’The ultimate test of reviewability is not found in an over-refined 
technique”. Columbia Broadcasting System v. United States, 316 U.S. 407, 

425 (1942); Isbrandtsen Co. v. United States, 93 App. D.IC. 293, 211 F. 2d 
51 (1954); Embassy Dairy v. Camalier , 93 App. D. C. 364, 211 F. 2d 41 

i 

(1954); Music Broadcasting Company v. Federal Commuhications Commission , 
95 App. D. C. 12, 217 F. 2d 339 (1954); Union Produce & Co . v. Federal 
Power Commission, 127 F. Supp. 88 (D.C., 1954); United Distillers Corp . v. 
Hanneberry, 135 F. Supp. 37 (D. Mass., 1955). 

A ’’final decision” is not necessarily the ultimate judgment completely 
closing a proceeding. In the course of a proceeding theife may be one or more 
"final” decisions on particular phases of the litigation, Reserving other mat- 

I 

ters for future determination. Knox National Farm Loan Ass’n. v. Phillips , 

300 U. S. 194, 197, 198 (1937); Trustees of the Internal Improvement Fund v. 
Greenough, 105 U. S. 527 (1882); Gay v. Hudson River Elec. Power Co., 

I 

184 F. 589 (C.A. 2, 1911); Pant & Russell v. J. D. Halstead Lumber Co. , 

103 F. 2d 306 (C.A. 9, 1939); Cobbledick v. United States , 309 U.S. 323, 

328 (1940); Beneficial Loan Corp . v. Smith , 170 F. 2d ^4, 49 (C.A. 3, 1948), 
affd 337 U. S. 541 (1939); City of Eau Claire v. Pay son ,; 107 F. 552, 557 
(C.A. 7, 1901). In the Cobbledick case, Mr. Justice Fjrankfurter referred 
to the ’’mischief’ which could occur when an erroneous order, though made 
early in the proceeding but of final effect in determining a party’s right, is 
considered not appealable. While those cases deal with j reviewability of orders 

j 

in judicial proceedings, there appears to be no sound reason why their 

i 

rationale is not equally applicable to administrative orders. 


i 
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Similarly, it is well settled that an adjudication final in its nature as 
to a matter distinct from the general subject of the litigation and affecting 
only the parties to the particular controversy, may be reviewed without 
awaiting the determination of the general litigation. United States v. River 
Rouge Imp. Co. , 269 U.S. 411, 414 (1926); Janssen v. Belding-Corticelli , 

84 F. 2d 577 (C.A. 3, 1936); Stokes v. Williams 226 F. 148 (C.A. 3, 1915), 
cert, denied 241 U.S. 681 (1916); Pennsylvania Co. for Insurance on Lives 
and Granting Annuities v. Philadelphia Co ., 266 F. 1 (C.A. 3, 1920). 

The Board's orders below have denied Petitioner its statutory right 
to disposition of its Docket 2396 application "as speedily as possible" and 
its statutory right to comparative hearing on its mutually exclusive applica¬ 
tions. Although in form that action may have been "titled as part of the 
underlying proceeding, it really should be regarded as carved out of the 
main proceeding" and has "the necessary degree of finality to be immediately < 

reviewable". Algonquin Gas Transmission Co. v. Federal Power Commission , 

201 F. 2d 334, 338 (C.A. 1, 1953). "The legal consequences which attach 
to these orders have conclusive effect upon the rights and duties of [Petitioner] 

. . . and they are therefore reviewable." Phillips Petroleum Company v. 

Federal Power Commission , supra . The orders are "sufficiently distinct 
from the general subject of the litigation and sufficiently final and definitive 
to justify [exercise of] the power of review vested in [ this Court] by the 
statute". Atlantic Seaboard Corp. et al. v. Federal Power Commission , 
supra ; Cohen v. Beneficial Industrial Loan Corp. , 337 U. S. 541, 546, (1949), 
affirming Beneficial Industrial Loan Corp . v. Smith , 170 F. 2d 44, 49 
(C.A. 3, 1948); United States v. River Rouge Improvement Co ., supra ; 

Rubert Hermanos Inc , v. People of Puerto Rico, 118 F. 2d 752, 757 (C. A. 

1, 1941); Kasishke v. Baker , 144 F. 2d 384, 386 (C.A. 19, 1944); Phillips 
v. Securities and Exchange Comm ., 171 F. 2d 180 (C.A. 2, 1948). 

Further, this appeal involves in part a pure question of law (i. e., the 
construction and application of Section 401(c) of the Act) which under Section 
10 (e) of the Administrative Procedure Act [60 Stat. 243; 5 U. S. C. 1009] 
is subject to full review. Such a question is wholly foreign to administrative 
experts but is peculiarly within the traditional scope of judicial scrutiny. 



As Mr. Justice Jackson so eloquently asserted in National Labor Relations 
Board v. Highland Park Company , 341 U. S. 322, 325-326 (1951) when it 
was urged that judicial review was prematurely sought: j 

I 

"We think the contention is without merit and that ^n issue of 
law of this kind, which goes to the heart of the validity of the 
proceedings on which the order is based, is open td inquiry 
by the courts ..." 

Finally, the agency action here is 'final* since at no future time will 
its impact on Petitioner become more conclusive, definite, or substantial. 
Joint Anti-Fascist Refugee Committee v. McGrath. 341 jj* S. 123, 154 (1951); 
Terrace v. Thompson. 263 U.S. 197 (1923); Santa Fe Pac. R. Co. v. Lane, 

“ — i — 

244 U.S. 492 (1917). As Justice Stone observed, when faced with similar 

i 

contentions that the action was "interlocutory” and not subject to review, only 
by judicial remedy can the Board be confined to the statutory procedure (which 
confers on Petitioner the right to "speedy disposition" o^ its application and 
the right to comparative hearings on its mutually exclusive applications) and 
that is about the only "right" which a petitioner has wheni its claim is entirely 
created by and dependent upon a statute. Chambers v. Robertson , 87 App. 
D.C. 144, 183 Fo 2d 144 (1950); Dismuke v. United States , 297 U. S. 167, 

172 (1936). Petitioner is entitled to the protection of the law in accord with 

i 

the Congressional intent and is entitled to compliance with the law. C. Bres- 
wick & Company v. United States, 134 F. Supp. 132 (S. I?. N. Y., 1955). 

Where, as here, there is a direct adverse effect upon a Regally protected 

I 

right (in this instance a statutory right to hearing), recourse to the courts 
is immediately available. Joint Anti-Fascist Refugee Committee v. McGrath , 
341 U.S. 123 (1951). There, too, it was argued that thel administrative order 

I 

did not, of itself, have any adverse effect upon the petitioner although it might 

ultimately have such an effect, but only on the contingency of further adminis- 

i j 

trative action. That argument, which Respondent urges here, is essentially 

1 The Board expresses "curiousity" with respect to Petitioner's position in this Appeal and its position in another 
case before this Court (No. 13, 338) (R. Br. p. 25. ftn. 20). Aside from the factlthat it is wholly irrelevant to the 
merits of this proceeding, the fact of the matter, as Respondent knows, is that in j:he other case (No. 13,338), 
termed the Houston-West Coast Interchange Case , Petitioner erred in trusting the Board's assurances that Petitioner 
• oujl^ as in all new route proceedings ... be free to urge the mutual exclusivity of any of their proposals denied 
consolidation (R. Br. p. 5). The opportunity which Petitioner received to"urgejthe mutual exclusivity" of its 
proposals excluded in that case was so severely limited permission to intervene in jthe proceeding as to effectively 
preclude Petitioner from proving mutual exclusivity (or anything else of substance). Petitioner is not anxious for 
any further opportunities to "urge mutual exclusivity" in the manner in '-hich it wjas afforded in that proceeding. 
For that reason both cases are now pending before this Court. 



the same argument which was made and rejected in the McGrath case and 
in Columbia Broadcasting System v. United States, supra . 

As Petitioner has shown in its Brief (pp. 37-39, Supplement A), the 
economic facts and the Board 1 s previous and recently-decided cases with 
respect to such economic facts, demonstrate that should the applications of 
other carriers be granted, in all probability there would be no room left 
for Petitioner and a later hearing on its applications would therefore be 
little more than an idle gesture. 

On the other hand, if the Board should deny the applications of those 
other carriers, Petitioner would have to prove in any later hearing that the 
Board should grant to Petitioner the authority which it would have already 
denied to those carriers. Realism forces the conclusion that Petitioners 
opportunity to obtain the authority requested in its applications would, at 
best, be greatly prejudiced. Furthermore, regardless of which course of 
action the Board might choose, once a hearing has been held on the applica¬ 
tions of the other carriers, Petitioner would find itself substantially prejudiced 
by the previous independent consideration of those applications for the same 
authority which Petitioner is seeking. It is inescapable that thereafter, in a 
later hearing on Petitioner’s applications (or in a second, expensive, re¬ 
opened proceeding forced upon the Board by Court action to afford compara¬ 
tive consideration of Petitioner’s applications with the applications of those 
carriers), the Board would be fundamentally influenced by the initial impact 
made upon it in its earlier consideration of the applications of Northwest, 

i 

TWA, United, Delta and Capital/ Protection from the denial of a fair 

1 Respondent's contention that such a situation is the same as that of "any other alleged error occurring 
in the course of a Board proceeding--as, for example, a failure to receive relevant evidence or to permit 
cross-examination" (R. Br. p. 23) begs the question. The very real difference between the two situations is 
that in the one referred to by the Board (i.e. pure procedural errors) the end result of the proceeding controls, 
since if the injured party ultimately prevails before the agency, the failure to admit evidence or permit cross- 
examination does him no harm. In the instant situation, however, even if Petitioner should ultimately prevail 
before the Board (in the sense that all of its consolidated applications were granted to the exclusion of the grant 
of the application of any other party -- a most remote, far-fetched and impossible event) Petitioner would 
nevertheless lose and remain greviously injured since denial of the applications of the other carriers would mean 
that no need exists for the proposed services, and, effectively, since Petitioner’s excluded applications are 
mutually exclusive, denial of Petitioner’s excluded applications, without hearing. The difference is very real 
and substantial. 
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hearing, which would inevitably result from an independent consideration of 
one of two, or more, applications for new authority between identical pairs 
of cities, is the essence of the right to a comparative hearing. Ashbacker 
Radio Corp. v. F. C. C.; Delta Air Lines, Inc, vj C. A. B., supra. 


II. THE BOARD COMMITTED OBVIOUS LEGAL ERROR IN DENYING 

PETITIONER’S RIGHT TO DISPOSITION OF ITS APPLICATION 
”AS SPEEDILY AS POSSIBLE " j 

In its Statement to the Board of July 8, 1955 (JA 113), Petitioner 

i 

pointed out: 

"Section 401(c) of the Civil Aeronautics Act requires the 
disposition of new route applications T as speedily a's possible'. 
Eastern's application under Docket 2396 has reached the top 
of the Board's calendar after being on file for ninejyears and 
Eastern therefore desires to assert its right, undejr the Civil 
Aeronautics Act, to a speedy disposition of its application. In 
defining the scope of previous cases, the Board has recognized 
the right of an applicant to speedy disposition of its application. 

The Board has refused to consolidate for hearing with the lead 
application, applications of others which would inject new issues , 
unduly broaden and extend the scope of the primary application 
being considered and which would unduly delay its disposition 
(Orders E-8485, 8584, 8690, dated June 30, 1954,| August 26, 

1954 and October 7, 1954, respectively, for example)” 

(Emphasis supplied, JA 114). 

i 

The Board has not taken a single effective step in t|en years to dispose 

i 

of Petitioner's Docket 2396 application speedily as required by law. Instead, 
after nine years of inaction, the Board has bound up Petitioner's application 
in a proceeding which is one of the largest and most complex ever known to 
the Board. 

I 

The Board admits that its "general policy is to assign route applica¬ 
tions for hearing in accordance with the priority of theiri filing” (R. Br. p. 

! 

30). Furthermore, in countless cases the Board has refused consolidation 


of applications seeking similar services within the same! general area as that 


contemplated by the "l ead” application 1 because consolidation would "unduly 

1 The "lead" application is the application which has been reached on the Board's calendar for hearing 
and decision and is the one noticed for Prehearing Conference. Normally, it is following that Notice that 
motions for consolidation are filed. As a general practice, the lead application s^ts the scope of the pro¬ 
ceeding and is exempted from any restrictions imposed on the scope of the case. (See e.g. Order E-8026, dated 
January 8, 1954 wherein TWA’s application was exempted from the restrictions imiposed in the Southwest - 
Northeast Service Case, Docket 2355, et al.) 


327 U.S. 327 (1945). 
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expand” and "unduly delay" the disposition of the lead application. In a 
very recent case, for example, when Petitioner sought consolidation of 
mutually exclusive applications, the Board refused consolidation on the 
grounds that Petitioner’s applications "are of relatively recent filing date 
and have in no instance been reached on the docket for hearing on the basis 
of order of filing" and that the Board was not justified "in undertaking to set 
up an overall proceeding concerning service between the South and West or 
of service between Texas and the West before the applications for that im¬ 
provement are reached on the docket for hearing". The Board also said 
that to consolidate Petitioner’s mutually exclusive applications would 
require institution of a new case "involving a multitude of new route pro¬ 
posals and issues and a large number of services different from those now 
at issue. It is obvious that there would be a substantial expansion of the 
issues and delay of the decision on the matters that have now been reached 
for hearing . .” ( Houston-West Coast Interchange Case , Docket 6597 et al., 
Order E-9438, dated July 28, 1955, p. 4) . 

Equity and justice require that all parties be treated alike. The 
Board’s actions in the proceeding below in which Petitioner’s Docket 2396 
is the lead docket and its action in the above cited proceeding in which the 
application of another carrier was the lead docket and in which Petitioner 
sought consolidation of its applications, give rise to the very serious charge 
of the use of double standards. It is axiomatic in our system of public law 
that an agency is bound by its own rules and policies so long as they re¬ 
main in effect and that those rules cannot be changed so that all parties are 
not accorded equal and fair treatment. McKay v. Wahlenmaier , 96 App. 

D.C. 313, 226 F. 2d 35, (1955); United States v. Certain Parcels of Land, 

131 F. Supp. 65 (S.D. Cal., 1955). 

Petitioner’s request for ’’speedy disposition” of its Docket 2396 appli¬ 
cation was erroneously interpreted and summarily rejected by the Board with 
no explanation other than it allegedly was ’’contrary to law and equity and 
cannot be entertained” (E-1D043; JA 147). 

Now Respondent argues that Petitioner’s request and its allegation 
of error in the Board’s denial of that speedy disposition are ’’frivolous” 

(R. Br. p. 12). 
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It is most certainly not frivolous to seek this Courts protection of a 

I 

statutory right. C. Breswick & Company v. United States, 134 F. Supp. 

132 (S.D. N.Y., 1955). 

j 

Congress, in Section 401(c) of the Act, has recognized the need for, 
and desirability of, dispatch in the disposition of applications filed by air 

i 

i 

carriers, just as it did when more stringent regulations jwith respect to the 

i 

disposition of applications were imposed on the Federal Communications 
Commission in 1952 [48 Stat. 1068; 47 U.S. C. 155 (e) ] j. Similarly, Con¬ 
gress imposed restrictions as to the time within which agency action must 
be completed under the Emergency Price Control Act of 1942 [ 56 Stat. 23; 
50 U. S. C., App. 901] and the Labor-Management Relations Act of 1947 
[63 Stat. 107, 29 U.S.C. 160 (i)]. j 

It has been said that ’’agency action unreasonably Relayed was intended 

I 

to be judicially reviewable under section 10 (e)(A), (5 U.S. C. 1009 (e)(A) 
(1952))". i | 

i 

Section 401(c) provides that applications shall be f^led with the Board 

i 

i 

’’and the Board shall dispose of such applications as spetedily as possible”. 

i 

Significantly, the word used by Congress is the mandatory ’ ’shall” and not 
the permissive ’’may”. 

1 - — i 

The Board would have this Court interpret that language so that it 
would be wholly meaningless and innoccous. But, it is well settled that 
a statute should be construed so that ”if it can be prevented, no clause, 
sentence, or word shall be superfluous, void, or insignificant”. Ex parte 
Public National Bank, 278 U. S. 101, 104, (1928); D. Ginsberg & Sons v. 

i 

Popkin, 285 U.S. 204, 208 (1932); McDonald v. Thompson , 305 U.S. 263, 
266 (1938); Consolidated Flowers Ship, v. Civil Aeronautics Board, 205 F. 
2d 449, 450 (C. A. 9, 1953). j 

i 

The enabling statute determines the validity of an agency’s exercised 

j 

authority. It is basic to our system of public law that ah agency cannot as¬ 
sume authority beyond that granted by its enabling legislation. ’’Agencies, 
whether created by statute or executive order, must of course be free to 

1 Report on Legal Services and Procedure prepared for the Commission On Organization of The Executive 
Branch of The Government by the Task Force on Legal Services and Procedure, hjlarch 1955, p. 183. 
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give reasonable scope to the terms conferring their authority, but they 
are not free to ignore plain limitations on that authority." Peters v. Hobby , 
349 U.S. 331, 345 (1955). Nor may they "expand or extend the provisions 
of the statute or add to the conditions of a right a condition not stated there¬ 
in." Gardner v. Ewing , 88 F. Supp. 315, 322 (S. D. Ohio, 1950). 

In the Civil Aeronautics Act, Congress has outlined a very definite 
and detailed procedure for the disposition of applications for new route 
authority filed with the Board. No carrier may operate without a certificate 
and certificates may only be obtained after application notice, hearing and 
ultimate approval by the Board. As a safeguard to administrative abso¬ 
lutism, Congress has conferred on the carrier applicant, the right to 
"speedy disposition" of an application. 

This construction of Section 401(c) does not, as Respondent contends, 
necessitate "an absolute chronological priority in the treatment of applica¬ 
tions" (R. Br., p. 29) for there are other sections of the Act preventing 
that extreme. Respondent’s argument is simply an attempt to evade the 
fundamental issue in this controversy, i. e., whether any such "prerogative" 
or "power" could be asserted to evade the clear Congressional mandate of 
Section 401(c) of the Act, and whether an applicant, which has waited over 
nine years for hearing of its application, can be forced into a monstrous 
proceeding involving scores of applications, all far more recently-filed, 
most wholly unrelated to its application and the majority raising issues 
completely foreign to any issues posed by its application. 

Section 401(c) of the Act provides that applications shall be disposed 
of "as speedily as possible/’ A right to expeditious disposition is thereby 
conferred on the applicant. If that were not true, a power would be created 
under the aegis of the agency without Congressional sanction, without 
bounds and without limits. Such boundless and unlimited power vested in 
an agency, aside from the absence of Congressional sanction, would ap¬ 
proach, if not cross, the bar raised by the Constitution precluding delega¬ 
tion or subdelegation of authority without limit and without standards to be 
used by the agency. 
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It is true, of course, that Section 1001 of the Act [ 52 Stat. 1017; 49 

i 

U. S. C., 641] authorises the Board to '’conduct its proceedings in such 
manner as will be conducive to the proper dispatch of business and to the 

i 

ends of justice". But that does not confer unlimited ageiicy prerogative, as 
Respondent seems to argue (R. Br. pp. 27-28}. Even thp President may 

i 

not choose to proceed under an assumed prerogative where a statutory 
procedure has been enacted to deal with a situation. Youngstown Sheet and 
Tube Company v. Sawyer, 343 U.S. 579 (1952). Nor can an agency through 
indirection ’’avoid complying with the regulations prescribed by Congress", 

i 

United States v. Guy W. Capps, Inc ., 204 F. 2d 655, (C. A. 4, 1953). The 
supremacy of the statute in such cases is the only principal e consistent 

i 

with our National policy under which legislative power has been vested in 
the legislature. And, what use would there be in imposing limitations, if 

i 

the agency could, at its pleasure, disregard them and fall back on unbridled 
prerogative ? 

The fact that Section 1001 gives the Board some flexibility in the 
conduct of proceedings 1 does not give it power to change the clear purpose 
of the law in section 401(c) of the Act. Epley v. Commissioner , 183 F. 2d 
1020 (C.A. 5, 1950); Tobin v . Flour Mills of-America, jlnc., 185 F. 2d 

596 (C.A. 8, 1950); Irrgang v. Fahs, 94 F. Supp. 206 (fe.D. Fla., 1950). 

" 1 - ' 

Statutes and regulations must be construed so as not to be inconsistent 

with the demands of fair procedure. Joint Anti-Fascist; Refugee Committee 

- 1 - 

v. McGrath, supra . Otherwise, as Mr. Justice Douglab pointed out in his 

dissent in State of New York v. United States, 342 U. S.; 882, 884 (1951): 

i 

". . . expertise , the strength of modern government, can 
become a monster which rules with no practical limits on its 
discretion. Absolute discretion, like corruption, marks the 
beginning of the end of liberty. ’’ 

Ever since Marbury v. Madison , 1 Cranch 137 (1803), the courts 
have compelled administrative agencies (and officers) tb comply with 
directives of Congress where a specific directive imposes such a duty. 

i 

Where Congress has specifically directed the procedure to be followed by 


1 Not insignificantly, the word used by Congress in Section 1001 is "conduct" and not the word 
"institute" or one of similar connotation. 
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an administrative agency, the agency must comply therewith, for "the 
notion that government officials can be too busy to respond to a citizen T s 
assertion of rights is the precise antithesis of our proud postulate of 
government by law." Clackamas County v. McKay , 94 App., D. C. 108, 
219 F. 2d 479, 488 (1954). Dismissed on other grounds, 349 U. S. 909 
(1955). 

The Task Force on Legal Services and Procedures of the Commission 
on Organization of the Executive Branch of the Government gave specific 
attention to the "speedy disposition" of agency action. That experienced 
group, the roll of which includes some of the most respected names in the 
Nation, did not consider the issue a "frivolous" one. On the contrary, in 
its Recommendation No. 42, it concluded: 1 

"It is difficult to formalize exact standards of reasonable 
dispatch in connection with administrative proceedings. The 
time involved in each case will depend upon the nature of the 
proceeding, the current case load of the agency involved, the 
cooperation of the parties in submitting relative pleadings and 
documents and other procedural matters .... It is clear to 
the Task Force, however, that the amount of time consumed 
in a proceeding like the National Airlines Mail Rate case 2 
constitutes unreasonable delay. The Congressional policy 
enunciated in the Federal Communications Act of 1952, urging 
3 months for non-hearing proceedings and 6 for hearing pro¬ 
ceedings, constitutes a standard which agencies should strive, 

or be required, to achieve. 

♦ * * * 

"The right to judicial review should be specifically ex¬ 
tended to any legal wrong resulting from a failure by an agency 
to act with reasonable dispatch, see Union Produce & Co . v. 

Federal Power Commission, 23 L. W. 2299 (D. D. C. Dec. 29, 

1954). A court of competent jurisdiction should have authority 
to enforce the right of a party in any agency proceeding to the 
prompt disposition of any matter in which he is interested, by 
mandatory injunction addressed to the agency involved, on due 
application on the showing of unreasonable delay. ” 

1 Report on Legal Services and Procedures prepared for the Commission On Organization of the Executive 
Branch of the Government by the Task Force on Legal Services and Procedure, March 1955, pp. 185-186. 

2 That case was commenced on July 14, 1947 by application filed by National and prehearing conference 
Mas held on September 12, 1952, some five years later. Petitioner's application, filed on June 21, 1946, 
reached prehearing conference on June 30, 1955, over nine^years later. 
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i 


Finally, this Court has itself held that an agency n(iay not arbitrarily 
hold up hearing on a single application and that to consider taking up some 

l 

applications ahead of others on the list may cause unlawful prejudice to 
the earlier applicant. United Detroit Theatres Corp. v.| Federal Communi ¬ 
cations Commission , 85 App. D.C. 239, 178 F. 2d 700 (1949). In that 
case this Court said (178 F. 2d at p. 702): 

"The Commission cannot act arbitrarily or capriciously in respect 
of the precedence with which it disposes of applications, any more 
than it can so act in any other respect. The Commission could 
not arbitrarily or capriciously withhold consideraiion of a par¬ 
ticular application until such time as there were pending enough 
applications to require a competitive hearing." 

I 

Nor could it be argued that Congress was satisfied that ample pro¬ 
tection against arbitrary action in this respect (dispatcli) would be afforded 
by procedure established by and within the Board itself br by general super- 

i 

vision over administrative acts of the Board by the President and Congress. 
Such a "doctrine would spell executive absolutism, a concept unknown to 
our law". Fleming v. Moberly Milk Products Co. , 82 ^pp. D.C. 69, 

160 F. 2d 259, 264-265, (1947). | 

i 

Clearly, therefore, there is nothing "frivolous" about Petitioner’s 
attempt to insure speedy disposition of its Docket 2396 application and its 
contention that it is entitled to judicial relief to insure Rearing and speedy 

disposition of that application unencumbered by numerous other applications 

i 

(all filed much later than Petitioner’s application and nine currently ripe 

I 

for hearing and decision), which are wholly unrelated tj) the issues raised 
by Petitioner’s Docket 2396 application. 

IQ. THE BOARD COMMITTED OBVIOUS LEGAL ERROR IN DENYING PETITIONER’S 

REOUEST FOR CONSOLIDATED HEARING UPON ITS MUTUALLY EXCLUSIVE APPLICATIONS 

-j- 

The Board never found, in the proceeding below, that Petitioner’s 
applications and the applications of Northwest, TWA, Ignited, Delta and 
Capital, involved in this appeal, are not, in fact, mutually exclusive. 
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The Board does not deny now that those applications are, in fact, mutually 
exclusive. 1 

Respondent alleges that there are no data before the Court on which 
the Court could find that the applications are mutually exclusive (R. Br. 
pp. 36-37). Aside from the fact that exactly the same argument was ad¬ 
vanced to and rejected by this Court in the Delta case, supra , if the Board 
seriously questions the economic mutual exclusivity of Petitioner’s appli¬ 
cations with those of the other carriers, because of the alleged absence of 
a "full record" (R. Br. p. 37), it need only comply with one of the alterna¬ 
tive procedures outlined for it by this Court in the Delta case (228 F. 2d at 
p. 22) and "set for hearing and thereupon decide the issue of exclusivity as 
a separate preliminary issue. ” 

Respondent’s Brief reveals an interpretation of the Ashbacker doctrine 
calculated to destroy completely the substance of the right to a comparative 
hearing on mutually exclusive applications. Before this Court’s decision in 
the Delta case, supra , such an interpretation might have been excusable; 
since that time it is effrontery. 

In its Brief, Respondent frankly admits that "although the Board 
initially ruled against Eastern on the question of mutual exclusivity ... If 
mutual exclusivity is established. Eastern will receive comparative con¬ 
sideration prior to a grant" of another application (R. Br. pp. 17-18). In 
explaining how that "comparative consideration" might be accorded to 
Petitioner, Respondent frankly states: 

’’. . . it is quite possible that at the conclusion of the proceeding 
United will be granted certificate authority which, among other 
things, will enable it to render through service between Miami 
and Los Angeles, Miami and San Francisco, Miami and Seattle, 
etc. It is also true that Eastern’s excluded applications in¬ 
clude, among other things, a request for authority to serve 
these same pairs of cities. 

* * * 


1 Respondent’s contention (R. Br. p. 13) that the Board "obviously has determined that the grant of the 
applications to be heard will not... preclude a subsequent grant to Eastern of the.. .cities .. .which it seeks” 
is not only pure conjecture, but approaches censurable conduct. The Board made no such finding nor does 
Respondent attempt to cite such a finding. Aside from the fact that Petitioner (or this Court), is not obliged 
to probe the mental processes of the Board to determine what it may allegedly "thought". Respondent, itself, 
in its very next sentence argues that the Court cannot review this "obvious determination" because as yet the 
Board has not "evaluated" the traffic data in Petitioner's brief (though it is taken from the Board's own Air 
Traffic Surveys) "as well as numerous factors" which must be considered before the Board can reach a deter¬ 
mination on mutual exclusivity. The incongrous inconsistency is apparent and is the only "obvious" fact 
Respondent’s contention establishes. 
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"If the evidence adduced at the hearing shows that the applica¬ 
tions whose consolidation initially had been denied are in fact 
mutually exclusive, the Board will then give them; comparative 
consideration, prior to any grant" (Emphasis supplied). 

i 

If such a policy were allowed to prevail, the Board would have no 
duty ever to examine the question of mutual exclusivity tortien organizing a 
case, despite this Courtfe instruction to the contrary in Northwest Airlines , 
Inc , v. Civil Aeronautics Board . 1 A.s a matter o|f fact, by such 
language, the Board is renouncing all responsibility evpn to consider a 
plea for comparative hearing of two applications until after it has actually 
decided to grant one of them. The Board would give to jthe holder of one 


of two potentially exclusive applications a full hearing and consideration, 


while avoiding its legal duty to decide whether the otheij applicant is en- 


titled to a comparative hearing. Only when the Board had, after such an 
independent consideration of the first application, decided the disposition 
thereof, would it bother itself with the second applicants plea. Even then 

it would not consider such a request unless it had first decided to grant the 

j 

competitor’s application. If there could be any doubt tpat that is the course 
of action upon which the Board has embarked, the doubf is dispelled by Res¬ 
pondent’s equally startling assertion that this Court’s directive in the Delta 

i 

case was mere ’’dicta" expressing "various views as toj what the Board 
should do in claimed Ashbacker cases of the type here involved" (R. Br. 
pp. 23-24, and p. 24, ftn. 18) and by its inclusion as Appendix C to its 

i 

Brief, a copy of Order E-9990 (R. Br. p. 52) containing the assertion that, 
despite the mandate of this Court in the Delta case (which the Board indicates 
it clearly understands (R. Br. p. 55)), the Board will (R. Br. pp. 56-57): 


’’... follow a policy of affording comparative consideration 
between applications deemed or demonstrated to be mutually 
exclusive before the grant of a rival application .j.. The Board 
has not considered it necessary to make a preliminary ex¬ 
clusivity determination upon an evidentiary record in cases 
in which there may be substance to the claims, since, in our 
opinion, an applicant can be legally prejudiced oiily by a grant 
to a competitor_ 

♦ * * 

’’... the Board is unwilling to accede to the Court’s construction 

as a matter for general application until all avenues for review 
—--— 

U.S. App. D.C. . 194 F. 2d 339, (1952). 
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of its validity have been exhausted." 

It is at once clear that those pronouncements by the Board, if allowed 
to become established policy, would obviate the necessity of the Board ever 
holding a truly comparative hearing . More specifically, an examination of 
the facts of the instant case shows that if the quoted language were actually 
followed, Petitioner will not be given a comparative hearing in accordance 
with the law even if it is hereafter found that the applications of Northwest, 
TWA, United, Capital or Delta are mutually exclusive of Petitioner's appli ¬ 
cations since the Board asserts that Petitioner (or any other party similarly 
situated) has a right to a comparative hearing only "before the grant of a 
rival application" whether Petitioner’s applications are only "deemed" or 
are actually " demonstrated to be mutually exclusive." 

In essence the Board urges that the Ashbacker rule does not afford 
protection to Petitioner until after the Board has determined in a formal 
hearing that the public interest requires the grant of a competing and 
mutually exclusive application . In summary, Petitioner would be afforded 
a "comparative hearing" only if the Board, after deciding to grant the ap- 

i 

plications of Northwest, TWA, United, Delta or Capital , should somehow 
conclude that such a grant would "require the denial of petitioner’s appli¬ 
cation" (R. Br. p. 36). How such a determination could be made when the 
merits of Petitioner’s application would not be before the Board at that 
stage is not clear. 

Once the Board had decided to grant the competing and mutually ex¬ 
clusive application of another carrier, Petitioner could not possibly receive 
a truly fair comparative hearing. The Board already would have determined 
that the application of another carrier should be granted and Petitioner 

1 It is not insignificant that, while it might have done so, the Board did not seek certiorari of this Court’s 
decision in the Delta case. Cf. Justice Clark in Rosenblum v. Federal Trade Commission, 214 F. 2d 338. 

340 (C. A. 2. 1954): 

"If administrative agencies may turn court enforcing orders on or off according to their shifting 
whimes, then courts are abdicating the functions, however limited, actually assigned to them 
by Congress. We may not usurp administrative authority, but neither may we abdicate the 
judicial responsibility we have. Hecht Co. v. Bowles, 321 U. S. 321, 330, 331, 64 S. Ct. 

587 , 88 L. Ed. 754." 




would have the burden of overcoming that conclusion, 'ihe Board proposes 

I 

to take precisely the action which impelled the Supreme Court in the 


Ashbacker case to conclude (326 U. S. at pp. 331-332) : 

"... To place that burden on [ Petitioner] is in effect to make 
its hearing a rehearing on the grant of the competitors license 
rather than a hearing on the merits of its own application. That 
may satisfy the strict letter of the law but certainly not its 

spirit or intent... j 

* * * 

"— by the grant of the Fetzer application petitioner has been 
placed under a greater burden than if its hearing had been 
earlier. Legal theory is one thing, but the practicalities are 
different..." i 


Furthermore, Respondent's action in the proceeding below, is pre¬ 
cisely the action which this Court struck down in the Delta case, saying 
(228 F. 2d at p. 22): \ 

"Its error, as we see it, is that it believes it can hear the 
[ other carriers'] application s] on [ their] meritjs without 
hearing [ Petitioner] and without deciding finally whether 
[ Petitioner] has a right to a hearing as a mutually exclusive 
applicant. 

j 

* * * ! 

I 

"It is our present purpose that the Board and its Counsel shall 
understand our interpretation of the Ashbacker doctrine and its 
application in situations such as here presented." 

j 

Respondent's contention that this Court's construction of the Ashbacker 

i 

rule in the Delta case might result in all its proceedings being "unlimited 
in geographic scope" and in "near paralysis of the administrative process" 
(R. Br. p. 41) is wholly without merit. 

i 

First of all, it overlooks Section 1002(b) of the Act 52 Stat. 1018, 

49 U. S. C. 642 ; which authorizes the Board, "at any time to institute an 
investigation, on its own initiative, in any case and as fco any matter or 
thing_or concerning which any question may arise Under the provisions 

I 

of this Act ..." Under that section the Board has previously asserted its 
power to inaugurate proceedings (See, e. g., Board Order E-10578, August 
31, 1956). | 

Congress has, therefore, provided a dual systen^ for the consideration 
of route applications. First, in Section 401(c) of the Act, it has authorized 
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the carriers to file applications and, to prevent an administrative reign 
of terror, has given the carriers the right to disposition of applications 
"as speedily as possible." As a safeguard against any possibility that the 
carriers by virtue of that right might attempt "to place the Board in a pro¬ 
cedural straight jacket" (R. Br. p. 41), Congress has given the Board the 
authority to institute proceedings on its own motion with respect to any area 
where the Board finds that the public interest requires such an investigation. 

Secondly, Respondent's assertion of power to hear applications "in a 
consolidated area proceeding" (R. Br. pp. 29 - 30) is irrelevant to the instant 
controversy. 1 The Board's power to hold consolidated hearings in appro¬ 
priate cases, or to hold area hearings, is conceded as established. But it 
has never been held that the Board, by exercise of that or any other power, 
could overrule the "law" of the Ashbacker and Delta cases by denying an 
applicant consolidated hearing upon a mutually exclusive application. No 
assertion of power in that respect could avoid the plain law of those cases 
which are no less the "law" simply because they are contained only in 
court decisions. 

The extreme possibilities which the Board imagines, (e. g., "near 
paralysis", "straight jacket", etc., R. Br. pp. 41-42) would not be pro¬ 
duced if the Board followed any one of the several procedures defined for it 
by this Court in the Delta case. Moreover the language of Mr. Justice 
Jackson concurring in Woods v. Cloyd W. Miller Company , 333 U. S. 138, 
146 (1948) is particularly apt: 

"— always, as in this case, the government urges hasty decision 
to forestall some emergency or serve some purpose and pleads 
that paralysis will result if its claims to power are denied or 
their confirmation delayed." 

Similarly, Mr. Justice Murphy has eloquently pointed out in Duncan v. 
Kahanamoku , 327 U. S. 304, 330 (1946): 

"From time immemorial, despots have used real or 
imagined threats to the public welfare as an excuse for 

1 Aside from its irrelevancy to the instant appeal, even the most ardent supporters of administrative ab¬ 
solution could not conclude that even the most liberal construction of Civil Aeronautics Board v. State 
Airlines, Inc. , 338 U. S. 572 (1950) created any "unquestioned discretion to hear applications in con¬ 
solidated area route proceedings” (R. Br. p. 12). 
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needlessly abrogating human rights. That excuse ijs no less 
unworthy of our traditions when used in this day .. | or at a 
future time..." 

The Board simply refuses to accept this Court’s mandate in the 

I 

Delta case. A fundamental premise upon which our government rests is 

j 

that decisions of competent courts having jurisdiction comprise one of the 

i 

primary sources of the law along with the Constitution, valid treaties, and 
statutes. United States v. Lee, 106 U. S. 196 (1882) contains the following 

i 

celebrated conclusion: j 

i 

"No man in this country is so high that he is above the 
law. No officer of the law may set the law at defiance with 
impunity, all the officers of the government, from the highest 
to the lowest, are creatures of the law and are boi^nd to obey 
it. It is the only supreme power in our system of government, 
and every man who by accepting office participate^ in its 
functions is only the more strongly bound to submit to that 
supremacy, and to observe the limitations which it imposes 
upon the exercise of the authority which it gives." j 

j 

The "law" which the Supreme Court in the Lee case, and this Court 
in the Delta case, has admonished must be followed by ajll, is none the less 
the law because it appears only in court decisions. A more flagrant abuse 

i 

of administrative discretion is difficult to imagine! What value do the 

i 

i 

decisions of competent courts have in the protection of ijights if administra¬ 
tive agencies are at liberty to disregard them as constituting mere "dicta" 
and containing no mandatory directions applicable to identical future situa¬ 
tions. 1 

_ I 

1 Respondent's contention that the Delta case does not apply is ridiculous. Furtjher, Respondent's reliance 
on United Air Lines, Inc, v. Civil Aeronautics Board ._App. D.C. _, 228 F. j2d 13(1955) is wholly mis¬ 

placed. In the United case. United made no real attempt to show economic mutual exclusivity and this Court 
found no such condition. Secondly, this Court in the United case found that the rjesult in the Board proceeding 
might be affected by Board decisions in other "area” proceedings then in progress before the Board. That con¬ 
dition does not exist in the proceeding below. Third, the United case presented nb question of the denial of a 
right under Section 401(c) of the Act. Further, and equally important, in the United case the Board had 
specifically found that United's applications were not mutually exclusive with thbse under consideration in 
that proceeding (See. e.g.. Respondent's Brief in No. 12,043, p. 6 citing 0rderEt7879, J.A. 87, 90 in that 
case). The United case did not as here, involve a situation in which the Board w|s determined to hear and 
decide the applications of other parties on their merits without hearing Petitioner jand before even determining 
whether Petitioner has a right to hearing as a mutually exclusive applicant. That! is the essential difference 
between the United and Delta decisions of this Court. That this Court in those decisions was not concerned 
with any so-called "within area" or beyond area" contentions (R. Br. pp. 2fl-21)j is aptly illustrated by this 
Court's denial of Respondent's identical contentions in the Delta case and by the Court’s refusal to grant Res¬ 
pondent’s motion to dismiss, filed on July 6, 1955, after the initial order of this Court in the Delta case, 
and grounded solely on the Court's decision in the United case. 


i 
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Respondent’s contention that the proceeding below is confined to a 
"Great Lakes-Southeast area" or a geographical "area" (R. Br. p. 5) is a 
fatuous bit of self-disillusion on the Respondent’s part, constituting nothing 
more than an exercise in hyperbole. Petitioner requested that the applica¬ 
tions of Northwest, TWA, United, Delta and Capital be restricted so as to 
preclude through service between points purposed by those carriers and 
points "outside the area." The Board rejected Petitioner’s request and 
now says it would "deny to the Board the flexibility to meet needs for new 
or additional services that might be disclosed by the record" (R. Br. p. 9; 
JA 147). 1 

The only "needs" which could not be considered by the Board under the 
restriction requested by Petitioner would be needs for services to and from 
points " outside of the area" defined by the Board. 

When Petitioner, for example, which operates between Atlanta and 
Chicago, requests a new route between Chicago and the Twin Cities to pro¬ 
vide through service between Atlanta and the Twin Cities, and Northwest, 
for example, which operates between the Twin Cities and Chicago, requests 
extension of its route to Atlanta to provide through service between the Twin 
Cities and Atlanta, and the applications are mutually exclusive, the Board 
may not, through an "area" strategem, avoid the "law" of the Ashbacker 
and Delta cases. Otherwise, those cases would be devoid of any meaning. 

Finally, as illustrated in Supplement 3 hereto, the "area" argument, 
with the proceeding below as presently constituted, is nothing more than 


1 The Board's contention that Petitioner has participated, without objection, in numerous Board pro¬ 
ceedings where the same restriction it now challenges has been employed" (R. Br. p. 43, ftn. 35) and that 
in the New York-Chicago Service Case the Board "removed a closed-door restriction on certain Eastern 
routes on a temporary basis, reserving final decision until comparative consideration" on a Northwest 
proposal and that "Comparative consideration was afforded, and both carriers received the awards sought" 

(R. Br. p. 37, ftn. 29) are simply untrue. In support of its first contention the Board cites only two cases. 

In the New York-Chicago Case . Petitioner’s main concern was with the removal of certain "closed-door 
restrictions" and that matter is the subject of a Board order issued less than a month ago and during the 
pendency of this appeal (Order E-I055 n ) to which a petition for reconsideration is being filed. Furthermore, 
the "comparative consideration" which Petitioner "was afforded" in the "separate hearing" was a perfunctory 
and express refusal by the Examiner to consider the Brief which Petitioner offered at the close of the hearings 
although the Brief of Northwest was considered and heavily relied upon by the Examiner. In the other case 
cited by Respondent, the Florida-Texas Case, the Board’s order and opinion have not as yet been published. 
Neither case cited by Respondent, supports any such contention as Respondent advances. 
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i 
i 

i 

i 

an exercise in semantics or mental gymnastics. The exhibits exchanged by 
the parties pursuant to the schedule of the proceeding bejow conclusively 

demonstrate that Respondent cannot seriously believe thit the "area" argu- 

i 

ment is really meritorious. 

As shown by the examples set out in Supplement 3 hereto, the exhibits 
of the other parties to the proceeding are replete with evidence regarding 
service to and the need for service to so-called "beyond area" points. 

It is apparent from the examples of the types of evidence submitted 
by the parties in their initial exhibits, as shown in Supplbment 3, that the 
geographical "area” argument is pure delusion on the pajrt of Respondent. 

IV. THE BOARD HAS COMMITTED OBVIOUS LEGAL ERROR IN ITS FAILURE TO 

- 1 - 

MAKE ADEQUATE FINDINGS TO SUPPORT ITS CONCLUSIONS. j 

i 

In the proceeding below the Board failed to make adequate findings to 

i 

support its conclusions! and Respondent now seeks to preclude review of 

i 

that error on the grounds that Petitioner did not exhaust! its administrative 

remedies by urging objections on this ground in the proceeding below (R. 

Br. pp. 45-46). j 

Aside from the fact that the Board is under a statutory obligation to 

make adequate and sufficient findings, as was said in United States ex rel 

De Lucia v. O’Donovan, 178 F. 2d 876, 880 (C. A. 7, 1950): 

". . . it seems clear that where it is asserted that the proof 
shows that the administrative body has failed to comply with 
the statute and has, therefore, acted without statutory authori¬ 
ty, the courts have jurisdiction of the proceedings. The rule 
requiring exhaustion of administrative remedies does not apply 
when the administrative agency has exceeded its Statutory 
authority." 

i 

The so-called reasons given by the Board below were only ultimate 
general conclusions and really did not tell either Petitioner or this Court 
why the Board acted as it did. 

Respondent’s implication (R. Br. p. 48, ftn. 38) tiiat the statutory 
provisions are not mandatory is erroneous. Unless th^ Congress was 

imposing a mandatory requirement, it is difficult to seb what end it served 

I 

by putting the provision requiring findings into the statute. It is, to put 

i 

1 See Petitioner’s Brief, p. 44. 


i 
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it mildly, startling to say that a command to the agency to state its reasons 
is a mere precatory instruction for the guidance of those on whom the duty 
is imposed. It is far more logical to believe that the Congressional require¬ 
ment is mandatory. 1 

The Board made no findings regarding the application of Section 401(c) 
of the Act to the proceeding below nor has it made any findings on Petitioner’s 
motion for "speedy disposition” of its Docket 2396 application. Rather, the 
Board has contented itself with summarily dismissing that motion (JA 147). 

The rationale of the rule requiring exhaustion of administrative 
remedies lies in the "expertise” of the agency to determine complicated and 
sometimes technical matters, particularly within its orbit of operation. This 
is not a case, however, where diffidence need be paid to agency expertise. 

As was said in Contract Steel Carriers v. United States, 128 F. Supp. 25 
(N.D. Ind., 1955): 

"The question before us is not merely one of the application 
of the statute to a particular case, but whether the postulate 
applied by the Commission represents an unlawful departure 
from that expressed statutory definition." 

The basic question presented in the instant situation is the interpre¬ 
tation of Section 401(c) of the Act and its application to the proceeding below 
as well as the application of the Ashbacker doctrine thereto. Those are 
legal questions and pecularily within the province of the Court. National 
Broadcasting Company v. United States, 319 U.S. 190 (1954); American 
Broadcasting Co. v. United States, 110 F. Supp. 374 (S.D. N. Y., 1953). 

Here, as in other situations involving issues on which the Board’s 
specialized knowledge does not equip it "within articulate major premises 
inaccessible to Judges" the courts are equally as competent as the Board 
to pass upon the matter. Universal Camera Corp. v. N. L, R. B. , 190 F. 2d 
429 (C. A. 2, 1951). 

Nor can the Board profess to have disposed of Petitioner’s motion 
merely upon its view of some principle which it purportedly derived from 

1 Significantly, Respondent even avoids mentioning Section 1005(f) of the Act in its Brief (R. Br. pp. 45-48). 
Respondent seeks determination of the issue solely on Section 6(d) of the Administrative Procedure Act (R. 

Br. pp. 45-46) but that would render completely meaningless Section 1005(f) of the Act which provides 
(52 Star. 1023; 49 U.S.C. 645) that: " Every order of the authority shall set forth the findings of fact upon 
which it is based" (emphasis supplied). 
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i 

i 

i 
i 
j 

the statute when its conclusions are not based on matters! within its own 

i 

special competence. The Courts "are charged with the djity of reviewing 

i 

the correctness of the standards which the Commission applies and the 
essential fairness of the mode by which it reaches its conclusion, that the 

Commission be not sheltered behind uncritical generalities or such loose- 

i 

ness of expression as to make it essentially impossible fpr us to determine 
what really lay behind the conclusions which we are to review". Automatic 
Canteen Co . v. Federal Trade Commission, 346 U.S. 6}, 81 (1953). 

i 

I 

CONCLUSION | 

i 

I 

i 

The Board ignored the requirement of Section 401(^) of the Act to 

i 

dispose of Petitioner’s application "as speedily as possible". 

The Board ignored the clear mandate of this Court in the Delta case 

I 

wherein this Court plainly set out for the Board the "choice of procedures" 
which it had in situations involving mutually exclusive applications. 

Petitioner has been and continues to be irreparably injured by the 

I 

action of the Board and the contemplated action of the Board in denying 
Petitioner’s right to "speedy disposition" of its Docket 2396 application 
and its right to comparative consideration of its mutually exclusive applica¬ 
tions. | 

It is respectfully submitted, therefore, that the Board’s orders in the 

i 

proceeding below are contrary to law and justice and should be set aside and 

| 

the case remanded to the Board for further proceedings, consistent with 
equity, justice and this Court’s opinion. j 

i 

i 

Respectfully submitted, 

W. Glen Harlan 
Harold L. Rhssell 

i 

Terry P. MqKenna 

! 

825 Citizens & Southern 
Natioiial Bank Building 
Atlanta 3,j Georgia 

i 

Attorneys for Petitioner 

Gambrell, Harlan, Russell, Moye & Richardson 
825 Citizens & Southern National Bank Building 
Atlanta 3, Georgia 

Of Counsel 

September 18, 1956 
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I 

FURTHER STATEMENT OF THE CA S i E 

Respondent and Intervenors allege that Petitioner, ,Ly filing Amend- 

i 

ment No. 3 to its Docket 2396 application "expanded" the scope of the 

i 

original application (see e. g., R. Br. pp. 3, 30-31; NWA Br. pp. 5, 8-10; 

| 

UAL Br. pp. 4, 5-7) and that Petitioner, by Amendment No. 3, so enlarged 
its application as to lose its place on the docket and therefore not be entitled 

i 

to the speedy disposition guaranteed by Section 401(c) of the Civil Aeronautics 
Act (52 Stat. 987; 49 U.S.C. 481). ! 

The purpose of Amendment No. 3 was to contract Petitioner’s appli- 

! 

cation, simplify the issues and make way for reasonably| prompt considera¬ 
tion and disposition of Petitioner’s application. As shoWn by Supplement 

i 

2 hereto, Amendment No. 3 actually reduced the number of pairs of cities 
between which Petitioner proposed primary new services from 135 to 87. 
Before Amendment No. 3, Petitioner sought to serve seven cities which it 
was not previously authorized to serve; after Amendment No. 3 only four 
new cities were sought. 

The Board itself rejected claims of other parties that Petitioner had, 

i 

by Amendment No. 3, so enlarged its application as to Require it to lose 

I 

its priority position on the Board’s docket. The Board iaid that Amendment 

i 

No. 3 ” . . . would not justify the dismissal of Eastern’js application or the 
re-assignment to it of a later docket number ...” (Order E-9734; JA133) , 
a finding unchallenged by any party. There can be no question, therefore, 
that Petitioner’s Docket 2396 application is entitled to the full right con¬ 
ferred by Section 401(c) of the Act. 

The allegations of Respondent and Intervenors with respect to Peti- 

I 

tioner’s ’’primary position” in the proceeding below are'equally erroneous. T 

i 


i 

It has never been Petitioner's "primary position" as alleged by Respondent (;R. Br. p. 7) that Section 
401(c) of the Act required hearing on its "Docket 2396 application alone or. at niost, only with those 
competing applications that raise identical issues" as Respondent well knows. In jany event, the Board 
summarily rejected Petitioner's request for such a separate hearing and Petitioner has not assigned that 
rejection as error on this appeal. 
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Concurrently with the filing of Amendment No. 3, on June 27, 1955, 
Petitioner filed a letter statement of position with the Boar# (JA 106). In 
that letter. Petitioner pointed out that it was concurrently amending its 
application under Docket 2396 "to simplify the issues, and to secure more 
expeditious treatment" (JA 106). Petitioner asked the Board to consolidate 
for hearing and decision with Petitioners Docket 2396 application "only 
such applications as will not broaden the scope of the proceeding and delay 
its disposition and those on which consolidated hearing may be required 
by the T mutual exclusivity T doctrine of the well-known Ashbacke^and 
Northwest 2 cases. " 

At the prehearing conference held on June 30, 1955, and again, on 
July 8, 1955, in a "Statement of Position" (JA 113), filed pursuant to the 
request of, and permission granted by, the Examiner at the prehearing 
conference, Petitioner reiterated its request that its Docket 2396 applica¬ 
tion be speedily disposed of and that the scope of the proceeding under 
Docket 2396 not be expanded, saying (JA 113): 

"It is basically Easterns position that the hearing on its appli¬ 
cation under Docket 2396 should be limited to the extent legally 
possible, practicable and feasible. To do that, Eastern has 
amended its application under Docket 2396 so as to narrow 
the scope thereof. That has been done in an attempt to ex¬ 
pedite consideration of the application under Docket 2396 and 
to clear the way for its speedy and orderly disposition." 

Petitioner consistently urged that "only such applications as are 
mutually exclusive with the services proposed by Eastern should be con¬ 
sidered with Eastern 1 s application" (JA 114). 

Petitioner maintained that, if other applications were consolidated 
with Petitioners application for hearing and decision, those applications 

1 327 U.S. 327 (1945). 

2. _App. D C. _ 194 F. 2d 339 (1952). 
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i 

should be limited so as not to expand the scope of the case and undoubtedly 

i 

and indubitably delay its disposition. 1 

At the same time, however, Petitioner urged that if certain named 

“1 

applications of other parties were included in the proceeding, then con¬ 
solidated hearing on certain of Petitioner's applications would be legally 
required because of mutual exclusivity. 

Thereafter, on November 10, 1955, in its first consolidation Order 

| 

(E-9734; JA 133), the Board rejected without comment of discussion, 
Petitioner's request that the issues be confined to those Raised by its 
Docket 2396 application. 

i 

The Board, by that Order (E-9734; JA 133) consolidated for hearing 

i 

and decision with Petitioner’s application 35 new route applications of ten 
other parties, thus creating one of the largest and most fomplex new route 

i 

proceedings ever considered by the Board. 

| 

The Board did not find that the consolidation for hearing and decision 

i 

of the applications of others would not unduly expand the jscope of the pro^ 
ceeding and thereby deny Petitioner the speedy disposition of its application 

under Docket 2396 as required by Section 401(c) of the Abt. 

I 

Further, although it consolidated for hearing and decision mutually 
exclusive applications of Northwest, TWA, United, Delti and Capital, the 
Board refused to consolidate for hearing and decision Petitioner’s mutually 
exclusive applications under Dockets 7292, 7293, 7294, 7295, 7287 and 
3207. 2 


1 Petitioner, of course, recognized that the portions of applications of other parties which were mutually 
exclusive with all or portions of Petitioner’s application should be consolidated foj- hearing and decision 
and, in fact, urged that course. (See, e.g.. Pet. Br. p, 3, ftn. 3, with respect to Petitioner’s use of 
United as an example in its pleadings in the proceeding "below). 

2 There can be no serious dispute that these applications are, in fact, mutually exclusive (See, Pet. Br. 
pp. 4-24, 36-43). It should be noted further in this respect, that while Respondent and Intervenor; Delta, 
urge that the mutual exclusivity existent between Petitioner’s Docket 7529 application and Delta’s Docket 
6995 application is moot because Delta has dismissed its application, the fact regains that the Board’s orders 
in the proceeding below determined that the present proceeding below was the proper proceeding for con¬ 
sideration of Delta’s Buffalo-New Orleans application. If the proceeding below wlas sufficiently broad to 
include consideration of that application in the first instance, it was sufficiently broad to require comparative 
hearing of Petitioner’s application for identical services. It is difficult to understand how the so-called 
"geographical limits" or context of the proceeding could be materially affected ifi its scope by voluntary 
dismissal of the Delta application. 

i 

i 

i 

i _ 
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The Board did not restrict the applications of Northwest, TWA, United, 
Delta and Capital so as to preclude through service between newly proposed 
points within ”the area of the proceeding"’, on the one hand, and points outside 
thereof, on the other. For example, the Board, by consolidation of the 
Northwest application under Docket 7242 would permit Northwest to prose¬ 
cute an application to provide through service between Miami, Tampa, At¬ 
lanta, and Cincinnati, on the one hand, and points northwest of Chicago 
served by Northwest, on the other but would deny Petitioner a hearing on 
an application to provide identical through service. The only restriction 
imposed by the Board on the Northwest application, for example, would be 
to ’’prohibit the operation of nonstop service between points outside the 
area and new points to be served within the area specifically designated 
herein” (E-9734; JA 133). That such a restriction is impotent is aptly 
illustrated by Intervenor, Northwest, which admits that ’’more distant pairs 
of cities . . . can be served only via at least one stop” and citing Seattle- 
Miami as an example of such a ’’distant pair of cities” (NWA Br. pp. 13-14). 

On November 30, 1955, Petitioner filed a further motion, effectively 
for reconsideration of the Board Order of November 10, 1955 (JA 122). 

On February 28, 1956, the Board issued Order E-10043 (JA 143) 
in which it denied Petitioner’s petition for reconsideration in all substantial 
particulars, as follows: 

1. The Board, erroneously interpreting Petitioner’s request for 
speedy disposition of its Docket 2396 application as necessitating hearing 
’’solely” on that application, denied the request with the summary statement 
that such action would be ’’clearly contrary to law and equity and cannot be 
entertained” (E-10043; JA 147). 

2. The Board dismissed Petitioner’s request that applications of 
others be limited so as to prohibit new through service between points 
’’within the area”, on the one hand, and points ’’outside the area", on the 
other, with the enigmatic statement that such action ’’would be adverse to 
the public interest in the event that new or additional services are shown 
to be required by the public convenience and necessity” (E-10043; JA 147). 
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i 

j 

3. Finally, the Board dismissed Petitioner’s request for consolidated 

I 

hearing on its mutually exclusive applications on the ground that the 

i 

"Eastern applications . . . would involve services frond the Atlantic to 
the Pacific via nearly every major traffic point, [and] yould result in a 
proceeding of such magnitude as to reduce the administrative process to 
an absurdity" (E-10043; JA 147-148). 1 j 

i 

i 

i 


i 

i 


i 

i 

i 

i 

i 

i 

i 

j 

i 

I 

i 


1 

The Board’s statement is hardly understandable in view of its own finding tljat the proceeding already 
involves services of that proportion. On November 30, 1955, and in accordance with permission granted 
by the Board, Petitioner filed an Amendment No. 4 to its Docket 2396 application in which it applied for 
authority exactly co-extensive with that sought by any other party to the proceeding (JA 92 and also quoted 
at page 22 of Petitioner's Brief). The Board refused to consolidate that amendment into the proceeding 
on the ground that it "would unduly enlarge the scope of the proceeding and wohld bring into issue the 
question of service to nearly every major traffic point in the country" (E-10043j JA 148). Since Peittioner’s 
Amendment No. 4 requested only new air transportation authority "exactly co-extensive with that proposed 
pursuant to” other applications under consideration, it necessarily follows that t|he Board admits that the 
proceeding which it has created out of Petitioner's Docket 2396 now involves "slervice to nearly every major 
traffic point in the country". | 
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ANALYSIS OF PETITIONER’S ORIGINAL APPLICATION UNDER DOCKET £396 AND 
THE AMENDMENTS THERETO SHOWS THAT IT WAS NOT "EXPANDED" BY 
PETITIONER'S AMENDMENT NO. 3 | 

I 

i 

i 

Petitioners original application under Docket 2396 |was filed on 
June 21, 1946, under Docket No. 2350 (JA 87). Under th^t application, 
Petitioner proposed: 

l 

1. Extension of its Florida-Washington-New York4Boston and 
Florida-Charleston, West Virginia-Akron/Canton-Detroii; Route 6 (which 
also serves intermediate points) from Washington to Detroit via Pittsburgh, 
Youngstown, Akron-Canton, and Cleveland; 

I 

2. Extension of Petitioners Route 6 from Washington to Chicago via 

i 

Pittsburgh, Youngstown, Akron-Canton, Cleveland, Toledo and South 
Bend; and ! 

i 

3. Extension of Petitioner’s Route 47 (which runs between Washington 

i 

and St. Louis via Charleston, West Virginia and other intermediate points) 
from Charleston to Chicago via Cincinnati and Indianapolis, and also via 
Columbus, Dayton, Ft. Wayne and South Bend. 

I 

By Order Serial No. 5002, July 24, 1946, the Board severed from 
Docket 2350 the proposed authority descirbed in paragraphs 2 and 3 above 
and assigned to that severed portion a new Docket Number, 2396. The 

i 

original Docket 2350 was heard in a case known as the Detroit-Washington 

i 

Service Case and was denied September 30, 1947 (8 C. A+B. 487). 

— 

Subsequently, Docket 2396 was amended as follows: 

I 

Amendment No. 1, filed February 18, 1947 (JA 88), added Spring- 

i 

field, Ohio, as a proposed intermediate point to be served between the pro- 

! 

posed intermediate points, Columbus and Dayton. The authority sought in 

i 

Amendment No. 1 was eliminated by Amendment No. 3. j 

Amendment No. 2 , filed March 16, 1953 (JA 89), proposed the ex¬ 
tension of Route 47 north from the proposed intermediate point Columbus 
to Toledo and Detroit. The authority sought by Amendment No. 2 was 

i 

eliminated in Amendment No. 3. 
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Amendment No. 3 (JA 89), which is the controversial amendment, 
was filed June 27, 1955, immediately prior to the prehearing conference 
held on June 30, 1955. 

After being on the Board’s docket, unacted-upon for nine years, 

Docket 2396 was finally noticed on May 25, 1955 for prehearing conference 
to be held June 30, 1955 (JA 21). Prehearing conference is, of course, the 
first procedural step preparatory to a hearing on a new route application. 

Immediately prior to the filing of Amendment No. 3, Docket 2396 
proposed: 

1. The extension of Petitioner’s Route 6 (JA 174) from Washington 
to Chicago via Pittsburgh, Youngstown, Akron-Canton, Cleveland, Toledo 
and South Bend; 

2. The extension of Petitioner’s Route 47 (JA 173) from Charleston 
to Chicago via Cincinnati and Indianapolis; via Columbus, Springfield, 
Dayton, Fort Wayne and South Bend; and from Charleston to Detroit via 
Columbus and Toledo; and 

3. Petitioner also specifically requested ’’the said new authorizations, 
either as amendment to any of its existing routes, or as separate routes, as 
to the Board may appear desirable in the public interest” and contained a 
general relief clause for ’’other, further and different relief as the Board 
may deem appropriate. ” 

Pursuant to Amendment No. 3 , Petitioner requested: 

a. Extension of Petitioner’s Route 6 (JA 174) from Washington (and/ 
or Baltimore) to Pittsburgh and beyond Pittsburgh to Youngstown, Akron- 
Canton, Cleveland and Detroit and beyond Pittsburgh to Buffalo; 

b. Extension of Petitioner’s Route 47 (JA 173) from the terminal 
point Washington (and/or Baltimore) to the co-terminals Columbus and 
Dayton with another segment between the co-terminals Columbus and Dayton 
and the terminal Chicago; 

c. Extension of Petitioner’s Route 6 (JA 174) beyond Charleston to 
Chicago via Cincinnati and Indianapolis but subject to a restriction that 
the new service authorized be confined and limited to the following nonstop 


I 


services: 
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I 

| 

i 


Chicago - Cincinnati 
Chicago - Charleston 
Chicago - Charlotte 

i 

Indianapolis - Cincinnati 
Indianapolis - Charleston 
Indianapolis - Charlotte 

i 

i 

Cincinnati - Charlotte 
Cincinnati - Jacksonville 

i 

| 

Cincinnati - Miami; and 

’ i 

l 

(Petitioner expressly and specifically limited its applicaiion so as to pre- 

i 

elude operation of services between Indianapolis and Cincinnati, on the one 
hand, and points east of Charleston, on Route 47 (JA 173j), on the other, 
those proposed services having formerly been involved iji Petitioners 
application.) 

d. Extension of Petitioner’s Route 6 (JA 174) from Charleston to 
Chicago via Dayton but limited to the following nonstop proposals: 

Dayton - Chicago 
Dayton - Charleston 
Dayton - Charlotte 

i 

Dayton - Jacksonville 
Dayton - Miami 

Petitioner’s Amendment No. 3 substantially narrowed Petitioner’s 
application. 

Pursuant to law and the regulations of the Civil Aeronautics Board, a 
carrier may, unless restricted, provide nonstop services between points 

lying on a single numbered linear route (JA 150-173). Of course, not all 

I 

of the new services proposed by Petitioner are nonstop services. However, 
the number of new nonstop services proposed by Petitioner before and after 

Amendment No. 3 to its application in Docket 2396 provides a reasonable 

i 

guide for an analysis of whether Amendment No. 3 ’’expanded” or contracted 
Petitioner’s application. (In fact, with the exception of Buffalo services, 
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Petitioner could provide one stop services between all points involved in 
its application under Amendment No. 3 that could have been provided before 
that amendment.) 

The following tabulation shows the number of new nonstop services 
sought by Petitioner prior to Amendment No. 3 and the number of such 
services sought / after the filing of that amendment (the table does not 
include, of course, pairs of cities which Petitioner is now, and was in 
June, 1955, authorized to serve directly): 

NON-DUPLICATING PAIRS OF POINTS INVOLVED IN 
PETITIONERS DOCKET 2396 APPLICATION BEFORE 
AND AFTER THE FILING OF AMENDMENT NO, 3 

New Nonstop Services Sought Proposed for New Nonstop Service 

Total Pairs of Cities 

Before After Before After 


Amendment No. 3 

Amendment No. 3 

Pittsburgh - 

Pittsburgh- 

Washington 

Buff alo 

Richmond 

Washington 

Raleigh/Durham 

Richmond 

Florence 

Raleigh/Durham 

Youngstown 

Florence 

Akron/Canton 

Akron/Canton 

Cleveland 

Cleveland 

Detroit 

Detroit 

Toledo 

Youngstown 

South Bend 


Chicago 



11 


9 
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I 

i 


New Nonstop Services Sought Proposed for New Nonstop Service 

Total Pairs of Cities 


Before 

Amendment No. 3 

Youngstown- 
Washington 
Richmond 
Raleigh/Durham 
Charlotte 
Florence 
Columbia 
Charleston 
Savannah 
Brims wick 
Jacksonville 
Daytona Beach 
Gainesville 
Ocala 
Orlando 
Melbourne 
Vero Beach 
West Palm Beach 
Miami 

Akron/Canton 

Cleveland 

Detroit 

Toledo 

South Bend 

Chicago 


After 

Amendment No. 3 

Youngstown- 

Washington 

Richmond 

Ral eigh/Durham 

Charlotte 

Florence 

Columbia 

Charleston 

Savannah 

Brunswick 

Jacksonville 

Daytona Beach 

Gainesville 

Ocala 

Orlando 

Melbourne 

Vero Beach 

West Palm Beach 

Miami 

Akron/Canton 

Cleveland 

Detroit 


i 


i 

I 

i 


i 

I 


i 

j 


| 

i 

i 

i 

I 

i 


i 




i 


i 

i 

i 

i 

i 

i 

i 

i 


30 


27 
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New Nonstop Services Sought Proposed for New Nonstop Service 
_ _ Total Pairs of Cities _ 

Before After Before After 

Amendment No. 3 Amendment No. 3 

Akron/Canton- Akron/Canton- 

Washington Washington 

Richmond Richmond 

Raleigh/Durham Raleigh/Durham 

Florence Florence 

Toledo 
South Bend 

Chicago 7 4 


Cleveland- Cleveland- 

Washington Washington 

Richmond Richmond 

Raleigh/Durham Raleigh/Durham 

Florence Florence 

Toledo 

South Bend 

Chicago 

Toledo- Toledo- 

Washington -0- 

Richmond 
Raleigh/Durham 
Florence 

Charleston, W. Va. 

Roanoke 

Greensboro/High Point 

Winston-Salem 

Tampa 

St. Petersburg 
South Bend 
Chicago 


7 


4 


12 


0 


New Nonstop Services Sought 
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Proposed for New Nonstop Service 
Total Pairs of Cities 


Before After 


Amendment No. 3 Amendment No. 3 


Before 


After 


South Bend- 
Washington 
Richmond 


South Bend- 
- 0 - 


Raleigh/Durham 

Florence 

Columbia 

Charleston 

Savannah 

Brunswick 

Jacksonville 

Daytona Beach 

Gainesville 

Ocala 

Orlando 

Melbourne 

Vero Beach 

West Palm Beach 

Miami 

Roanoke 

Greensboro/High Point 

Winston-Salem 

Charlotte 

Tampa 

St. Petersburg 
Chicago 


* 


Supplement No. 2, Page 8 


Before After Before 

Amendment No. 3 Amendment No. 3 


Chicago- Chicago- 

Washington 
Richmond 
Raleigh/Durham 
Florence 
Columbia 
Augusta 

Charleston, S. C. 

Savannah 
Brunswick 
Roanoke 

Greensboro/High Point 
Winston-Salem 
Charlotte 
Cincinnati 
Charleston, W. Va. 
Columbus 
Springfield 
Dayton 


Charlotte 
Cincinnati 
Charleston, W. Va. 
Columbus 
Dayton 


18 


Washington - 
Cincinnati 
Indianapolis 
Columbus 
Springfield 
Dayton 
Ft. Wayne 


Washington- 

Columbus 

Dayton 


After 


% 

5 


6 


2 
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New Nonstop Services Sought 


Proposed for New Nonstop Service 
Total Pairs of Cjities 


Before After 

Amendment No. 3 Amendment No. 3 


Before 


After 


Charleston, W. Va.- Charleston, W. Va. - j 

Cincinnati Cincinnati 

Indianapolis Indianapolis 

Columbus Dayton 

Springfield 

i 

Dayton 

1 

Ft. Wayne 

i 

South Bend 7 3 

i 

I 

Cincinnati- 

Indianapolis 
Chicago 

Charlotte j 

| 

Jacksonville 

i 

Miami 2 5 


Cincinnati- 

Indianapolis 

Chicago 


Indianapolis- Indianapolis - 

-0- Charlotte 0 1 

i 

Columbus Columbus - 

Springfield -0- j 

Dayton 

Ft. Wayne 

South Bend 4 i 0 

I 

I 

Springfield- Springfield- 

Dayton -0- 

Ft. Wayne j 

South Bend 3 0 

i 


i 
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New Nonstop Services Sought 


Proposed for New Nonstop Service 
Total Pairs of Cities 


Before After Before 

Amendment No. 3 Amendment No. 3 


Dayton - 

Ft. Wayne 
South Bend 

Fort Wayne - 
South Bend 
Chicago 


Dayton- 

Charlotte 

Jacksonville 

Miami 

Fort Wayne- 
- 0 - 


2 


2 


Buffalo- 

- 0 - 


Buffalo- 

Roanoke 

Greensboro/High Point 

Winston-Salem 

Charlotte 

Columbia 

Augusta 

Charleston 

Savannah 

Brunswick 

Jacksonville 

Daytona Beach 

Gainesville 

Ocala 

Orlando 

Melbourne 

Vero Beach 

West Palm Beach 


Miami 

Tampa 

St. Petersburg 


After 


3 


0 



i 

i 


i 

\ 

* 


f 

» 




► 




* 


I 
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New Nonstop Services Sought Proposed for New Nonstop Service 

Total Pairs of Cities 

Before After Before ! After 

Amendment No. 3 Amendment No. 3 

—- - i ■ — 

I 

j 

Buffalo- Buffalo- (Continued) 

(Continued) Washington 

-0- Richmond 

i 

Ral eigh/Durham 

Florence 0 24 

TOTALS. 135 87 

I 

I 

It will be noted that whereas Petitioner’s application before Amend¬ 
ment No. 3 specifically requested nonstop rights between 135 pairs of 

I 

cities, after the filing Amendment No. 3 nonstop rights jvere sought be¬ 
tween only 87 pairs of cities. 

! 

That substantial reduction in new authority sought should certainly 

belie any claim that the scope of Petitioner’s application was ’’expanded” by 

i 

its Amendment No. 3. 

I 

It will also be noted that four cities, Toledo, South Bend, Springfield 
and Ft. Wayne, were completely eliminated by Petitioner’s Amendment 
No. 3 and only one new city, Buffalo, was added. However, Petitioner did 
not claim that it had legal right to immediate hearing on! the Buffalo portion 

j 

of its application, and made that position clear at the prehearing conference. 

Of the remaining 87 pairs of cities between which Petitioner, after 
Amendment No. 3, requested nonstop rights, practically all, with the ex¬ 
ception of the pairs involving Buffalo, were clearly and plainly requested 

I 

in Petitioner’s original application. The only conceivable alleged exception 

to that conclusion involves only seven pairs of cities, nimely: 

i 

Indianapolis - Charlotte 
Cincinnati - Charlotte 

I 

Cincinnati - Jacksonville 
Cincinnati - Miami 

l 

Dayton - Charlotte 
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Dayton - Jacksonville 
Dayton - Miami 

Petitioner’s original application specifically requested one-stop rights 
between all of those seven pairs of cities. The Board recognized that in 
its Order E-9734 of November 10, 1955 (JA 133), and, rejecting claims 
of other parties that Petitioner’s application should be returned to the 
Board’s calendar and not heard because Petitioner had allegedly ’’expanded” 
its original application by its Amendment No. 3, said (Order E-9734, p. 4; 
(JA 133): 

”. . . although Eastern’s ’Amendment No. 3’ did enlarge to 
some extent the issues present at the time the application 
was reached on the Board’s Docket for hearing the broadening 
of the proposal merely placed in issue, for the most part, 
questions relating to whether the public interest required 
various nonstop services in place of certain onestop ser¬ 
vices which were inherent in Eastern’s original proposal, 
and the additional question of service between points now 
served by Eastern, on the one hand, and Buffalo on the 
other, which would not justify the dismissal of Eastern’s 
application or the re-assignment to it of a later docket 
number ...” 

Moreover, by the general language of Petitioner’s original application, 
as quoted above, in which Petitioner requested amendment of its routes as 
specifically named or amendment of other routes as the Board should see 
fit, it could logically and rightfully be concluded that Petitioner originally 
could have been considered an application for nonstop authority between each 
of the seven pairs of cities named immediately above. 

Any argument that Petitioner by Amendment No. 3 ’’expanded” its 
application by the addition of Baltimore to its proposed extension of Route 
6 (JA 1 74) from Washington to Detroit, and on its proposed new segment 
of Route 47 (JA 173) from Washington to Columbus and Dayton, must fail 
upon the facts. Between the time of the filing of Petitioner’s original ap¬ 
plication and its Amendment No. 3, Baltimore opened its Friendship Airport, 
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j 

which lies between Washington and Baltimore and serves pome of the 

i 

i 

traffic formerly served through Washington National Airport. Washington 
and Baltimore are named as co-terminals in the certificates of public 
convenience and necessity of some carriers, as, for example, in United’s 

I 

certificate for its Route 1 (JA 191). The addition of Baltimore to Peti- 

! 

tioner’s application did not expand Petitioner’s application but simply 
recognized Baltimore’s co-terminal status vis-a-vis Washington. 

i 

Major nonstop proposals eliminated by Petitioner’s; Amendment No. 

j 

3 include: Chicago-Washington, Chicago-Pittsburgh, Chicago-Akron/ 

I 

Canton, Chic ago-Cleveland, Indianapolis-Washington, Cincinnati-Washing- 

i 

ton, and many others. 

i 

In view of the facts shown herein, it is ridiculous to allege that 
Petitioner’s Amendment No. 3 ’’expanded” its application. 

I 

I 

I 

i 

j 

I 

i 

I 

i 

! 

! 

i 

I 

i 

| 

! 

i 


i 

| 

i 

i 

i 

i 

i 

i 

I 

] 

| 

i 
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| 

EXHIBIT EVIDENCE ALREADY DISTRIBUTED BY PARTIES IN THE 

PROCEEDING BELOW DEMONSTRATE S THAT RESPONDENT’S "J\REA 

' " " | - 

STRATAGEM" IS WHOLLY AN ILLUSION 

j 

i 

Pursuant to the schedule set by the Board orders ip the proceeding 
below, direct exhibits of the parties were exchanged on July 27, 1956, 

i 

followed by the exchange of rebuttal exhibits on September 7, 1956. 

Examples of some of the various types of exhibits which have al- 

i 

ready been distributed by the parties in the proceeding b£iow are set out 
in the following pages of this Supplement. No attempt hajs been made to 
analyze all of the multitude of exhibits which have been dffered. The fol¬ 
lowing examples, however, demonstrate that the issues involved in the 

proceeding below are not confined to any ’’geographical airea”. 

i 

Petitioners for leave to intervene in the proceeding, for example, 
have been filed by such far distant ’’beyond area” cities as San Francisco, 

i 

California, and Billings and Great Falls, Montana, urging that they have 

i 

i 

a ’’vital interest” in the proceeding. 

„ I 

The Public Utilities Commission of San Francisco has filed a 
volume containing 50 pages of exhibits, largely devoted to urging the auth¬ 
orization of TWA to become the ’’first through-plane, one-stop carrier 
between Atlanta/Tampa/Miami and San Francisco via Chicago”, and 
setting out statistical computations to demonstrate that ’’the San Francisco- 
Miami via Chicago route . . . serviced by a one-carrier operation will 

attract and generate more air traffic and better meet th^ requirements 

i 

of the public convenience and necessity than the present;service renders 

i 

these important communities” (See, e. g., SFO Exhibits!, pp. 1, 6). 

i 

Similarly, the Kentucky parties (consisting of the Department of 

i 

i 

Aeronautics, Commonwealth of Kentucky; Kenton County Airport Board; 

I 

Louisville & Jefferson County Air Board; Louisville Chamber of Com¬ 
merce; and Lexington-Fayette County Airport Board), jin a joint presen¬ 
tation, have distributed a volume containing some 96 exhibits and en¬ 
compassing scores of pages, parts of which are devoted exclusively to 
showing the benefits of direct service to such distant ’’bhyond area” 

i 


i 
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cities as San Francisco, Los Angeles, Phoenix, Denver, etc., which wculd 
accrue to those cities by grant of the TWA application and similar exhibits 
with respect to the benefits to "beyond area" cities which would accrue by 
grant of the Delta application (See, e.g., Exhibits KY-35 and KY-36). 

Petitioner objects to the various civic parties in the proceeding below 
advocating direct service between such points as Atlanta and Miami, on the 
one hand, and San Francisco, Los Angeles, Seattle, etc., on the other, via 
Chicago, unless all applications proposing that service (including Petitioner’s) 
are given comparative consideration in the proceeding. The ends of justice 
and the common bounds of fairness dictate that if such service is to be 
advocated, Petitioner be afforded an opportunity to measure its applica¬ 
tion against the "needs" proclaimed just as Northwest, TWA, United, Delta 
and Capital are being afforded such an opportunity. 

Turning to examples of some of the exhibits already distributed in 
the proceeding below, which are set out on the following pages, a brief 
digest of each exhibit follows (page numbers refer to pages of this Supple¬ 
ment unless otherwise specifically noted): 

Page 7 is a map presented by TWA as exhibit 1 0 attempting to show 
the first one-carrier service which grant of TWA’s applications would 
authorize between Miami, Tampa and Atlanta, on the one hand, and such 
points as San Francisco, Los Angeles, Las Vegas, etc., on the other, via 
Chicago. Petitioner’s applications to provide identical one-carrier ser¬ 
vices between the same cities via Chicago have been excluded from con¬ 
sideration. Similar maps of "beyond area" services which allegedly would 
be provided may be found, for example, in United’s exhibits 1, 205 and 206; 
Northwest’s exhibits 1, 40, 57 (showing possible Tokyo, Japan service to 
Miami via Chicago), and 55 (showing service between Florida and the 
Pacific Northwest areas). 

Page 8 is a reproduction of United’s exhibit 206, designed to show 
the alleged first one-carrier services which would be provided between 
the West Coast and Florida via Chicago by grant of the United application. 
Similar maps, charts and statistical computations for alleged additional 


I 
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service benefits which the respective applicant purportedly would provide 
between cities "within the area" and cities which Respondent calls "beyond 
the area" (at least when dealing with Petitioner’s applications for the 

I 

identical service) are to be found, for example, in TWA’js exhibits 1 0, 

61, 65 and 66 and in Capital’s exhibits 3, 12, 52, 53, arid 61. Likewise, 
in its exhibit 1 4, TWA alleges certain savings in current fares between 
Florida and West Coast cities would accrue by grant of its application and 
in its exhibit 13 (and 86) alleges various savings in flying time which pur¬ 
portedly would accrue to the public travelling T WA's proposed services 

i 

between Florida and the West Coast. Petitioner’s request that it be per¬ 
mitted to prosecute applications for the identical service proposed by TWA 
in the proceeding below was summarily rejected by the ikoard. 

Page 9 contains "proposed schedules" submitted b^ TWA as its ex¬ 
hibit 1 2 and shows proposed schedules between Miami, Tampa and Atlanta, 

j 

on the one hand, and such points as Denver, Los Angeles and San Francis¬ 
co, on the other. Similar examples of "proposed schedules" for service 
between points "within the area" and points, which Respondent contends 
(so far as Petitioner’s applications are concerned) are ’jbeyond the area" 
have been submitted by United in exhibit 200; Northwest in exhibit 2; 
and Capital in exhibit 46 (Revised). 

Page 11 is a reproduction of TWA’s Exhibit 40 designed to show the 
traffic support which TWA allegedly would have from West Coast cities 

i 

to support service between those cities and Miami via Chicago. Similar 

I 

examples are to be found in Capital's exhibit 19 and Northwest's exhibits 

i 

40 through 64. 

i 

i 

Pages 13 to 15 are reproductions of exhibits submitted by American 
(Exhibits 229 and 231) and United (Exhibit 323) designed to show that they 


should be selected to provide service between the West 


Coast 


and Florida 


via Chicago to insure "balance" among the transcontinental carriers. 

Other examples of this type of exhibit are United’s exhibits 323 through 

j 

328 and American’s exhibits 21 5 through 233. 

I 

Page 1 bis Northwest’s exhibit 1 312 purporting to show a "need" 
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for one-carrier service between Seattle, Washington and Dayton, Ohio, 
a service which is proposed by Petitioner’s applications which have been 
excluded from the proceeding by Respondent as being ’’beyond the area”. 

Page 1 7to 19 show United’s exhibit 704 alleging that only United 
can provide ’ ’needed competitive air service” between Dayton and Colum¬ 
bus, Ohio and ’’West Coast Terminals ” and TWA’s exhibit 1 58 alleging 
that United could provide only a ’’negligible amount” of such service. 
Petitioner’s applications proposing that service were excluded from the 
proceeding as involving service to ’’beyond area” cities. 

Page 20 shows Capital’s exhibit 224 alleging that it would provide 
more service to so-called ’’beyond area” cities such as Minneapolis/ 

St. Paul, Milwaukee, Madison, Seattle, etc., than would Northwest. 
Petitioner’s applications proposing that service were excluded from con¬ 
sideration by the Respondent as being ’’beyond the area” under considera¬ 
tion. 

Page 21 is a reproduction of a map submitted by Capital as its 
exhibit 201 ostensibly to show that any service between Florida cities 

I 

and West Coast cities should be provided by some other means than by way 
of Chicago and demonstrates that service between Miami, Tampa and At¬ 
lanta, on the one hand, and such cities as San Francisco and Los Angeles 
is a very real issue in the proceeding below. 

Pages 22, 23 and 24 contains Northwest's exhibit 1002 and purports 
to set out in detailed fashion the number of passengers between the various 
cities for which Northwest proposes a ’’ first , direct , one-carrier service” 
This exhibit demonstrates that Northwest’s applications propose service 
to the identical thirty-two pairs of cities listed at page 6 of Petitioner’s 
Brief for which Petitioner’s excluded applications proposed such service. 
Petitioner’s applications, however, as the proceeding below is presently 
constituted and as Respondent's Brief in this Court shows, will not be 
considered nor will Petitioner be allowed to produce evidence in support 
of them. Rather, the Board proposes to hear the Northwest applications 
on their merits, and if it decides to grant the Northwest applications, only 


i 

I 

i 

i 

I 

I 

I 
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i 

then does it propose to even consider whether Petitioner is entitled to 

I 

comparative consideration as a mutually exclusive applicant. Likewise, 

l 

the Board proposes to follow the same procedure on the applications of 
TWA, United, Delta and Capital with which Petitioner’s excluded appli- 
cations are mutually exclusive. 

Finally, exhibits submitted by various parties designed to show the 

i 

dollar value of traffic presently carried by them which \yould be diverted 
from their services by the authorization of additional services shows the 

j 

absence of any ’’area”. TWA, for example, in its exhibit 1 50 purports 

{ 

to show that United’s applications alone would divert alipost $3, 000, 000 

from TWA services between Dayton and Columbus, Ohicj, on the one 

j 

hand, and West Coast cities, on the other. 

In view of the above facts, Respondent’s ’’area stijategem” conten¬ 
tions are patently ridiculous. 

i 

i 

i 

I 


i 

j 


i 


i 

i 


i 

I 


i 

I 

i 

i 

I 
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SlAiES TO RtCEIVE ONE CARRIER SERVICETC AND FROM FLORIDA 
IF UNITEDS APPLICATION IN THIS PROCEDING IS GRANTED 


on 


0 HAWAII 
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] EXISTING SERVICE; 


SOURCE?: OFFICIAL AIRLINE GUIDE, JUNE, 1956 
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Exhibit No, A 1 229 
Page 1 of 1 Page 


AMERICAN HAS PAR LESS LOCAL TRAPPIC AVAILABLE 
TO SUPPORT ONE-STOP SERVICE BETWEEN PITTSBURGH AND LOS ANGEIZS 
_THAN HAVE TRANS WORLD AND UNITED 


One-Stop Pittaburgh-Loa Angelas 
Possibilities Within 5^ Of Non-Ston Mileages 

One-Stop Via 


Local Passenger Miles 
Available Per Carrier, 
September 17-30, 1954 
And March 1-14, 1955 
In Addition To Pittaburgh- 
_ Los -Angeles Traffic 


Trans World 

Chicago 

6 , 148,128 

United 

Chicago 

5,674,332 

Trans World 

St, Louis 

2,196,389 

Trans World 

Dayton 

2,034,630 

Trans World 

Kansas City 

1,503,164 

Trans World 

Cincinnati 

1,098,502 

Trans World 

Columbus 

1,010,996 

American 

Memphis 

686,074 


Sourcel Exhibit No. AA 230, 
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Exhibit No. A A 231 
Page 1 of 1 Page 


AMERICAN'S TRANSCONTINENTAL AUTHORITY AT PITTSBURGH AND CLEVELAND 
IS DISTINCTLY INFERIOR TO THAT HELD BY TRANS WORLD AND UNITED 


Pittsburgh/Cleveland Transcontinental Service 
Authorised To All Three Carriers_ 


Support Available 
For Transcontinental 
Oij>erations 


New York 
"Back-Up 1 " 


Chicago 
As Intermediate 


United 
Trans World 
American 



X 

X 


Pitts bur gh-San Franc i sc o /fly 


United 
Trans World 
American 


X 

X 


X 

X 


Cleveland-Los Angeles 


I 


United 
Trans World 
American 


Cleveland-San Francisco/Oakland 


United 
Trans World 
American 



X 


X 


Sourcet Certificates of Carriers 




UNITED AIR LINES 


OOGKET NO 2396 
EXHIBIT NO. U-323 
PA6E I OF l 


REPRODUCTION OF AMERICAN AIRLINES' EXHIBIT NO. AA 105 

DOCKET NQ 1841 ET AL 
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C.JL.B. Exhibit Ho. AA 105 

Docket So* 1841 et al Page 3 of 3 Pages 


Ifre Pwlnaat Position. Of Trya World And Pnlted 
At sen 

Pgaroee American Int o CogpotlUvs Inequality 
B). Pwanw-Enplaned At 3an Praaolsoo/Oakland 



United 

Tran# World 

American 

-Total, 

Somber of 

Passengers Enplaned 

1951 

428,007 

73,007 

52,891 

553,905 

1952 

544,113 

102,765 

64,228 

711,106 

1953 (9 Mona.) 

420,262 

114,077 

48,059 

582,398 

Percent of Total 

1951 

77.3* 

13.2* 

9.5* 


1952 

76.5 

14.5 

9.0 


1953 (9 Mens.) 

72.2 

19.6 

8.3 


Percent of United 

1951 

100.0* 

17.1* 

12.3* 


1952 

100.0 

19.0 

11.8 


1953 (9 Hon*.) 

100.0 

27.2 

11.5 


Change 1951-1953 

- 

♦ 59.1 

- 6.5- 


Ratio to American 

1951 

8.1 to 1 

1.3 to 1 

- 


1952 

8.5 to 1 

1*6 to 1 

mm 


1953 (9 Hobs.) 

8.7 to 1 

2.4 to 1 




Sourcei Carrier Report* on C.A.B. Porn* 41 
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ail 




PANT 




July 19, 1956 


IN REPLY HCPER TO 


>- 9750 -; 


Mr. Thomas W. Marshall 
District Sales Manager 
Northwest Airlines 
207 Douglas Building 
Seattle, Washington 

j 

Dear Tom: 

i 

1 

In compliance with your request we have checked, our 
reservation records to determine the number of trips taken 
to Dayton, Ohio, by Boeing personnel. 

i 

Our records indicate a total of 571 Boeing representa¬ 
tives travelled from Seattle to Dayton during the period of 
January 1, 1956, through July 18, 1956. A large percentage 
of this travel was via Chicago with Dayton the final destina¬ 
tion; however, some of these trips represent itineraries in 
the East which included a Dayton stop. 

i 

We hope this will provide you with the information 
necessary and any time we can be of future assistance please 
do not hesitate to contact us. It was nice talking to you. 
Best regards. j 

I 

| 

Very truly yours, 

BOEING AIRPLANE COMPANY 

Seattle Division 




E. D. Oestreichj 

Travel Service Supervisor 


EDO/vw 
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EXHIBIT NO. U-704 
PAGE 1 OF 1 


■« 


UNITED AIR LINES 


y ONLY UNITED CAN GIVE DAYTON AND COLUMBUS 

THE NEEDED COMPETITIVE AIR SERVICE TO WEST COAST TERMINALS 

►. 

Rebuttal to Exhibit No. NWA-320 


i 2 l 4 5 

1 

Passengers to Receive Nev Or First 

Line Annualized Competitive Air Service By: 

> No. Passengers i/ United_Northwest_ 


Betveen Columbus and 


1 

Seattle 

1,213 

1,213 

1,213 

2 

Portland 

430 

430 

430 

3 

San Francisco/Oakland 

4,551 

fc,551 


4 

Los Angeles 

8,007 

8,007 

— 

5 

San Diego 

808 

808 

— 


Between Dayton and 




6 

Seattle 

4,082 

4,082 

4,082 

7 

Portland 

352 

352 

352 

8 

San Francisco/Oakland 

4,642 

4,642 

— 

9 

Los Angeles 

19,443 

19,^3 

— 

10 

San Diego 

3,156 

3,156 

— 

11 

Total 

46,684 

46,684 

6,077 


l/ CAB Surveys September 17-3°, 1954 and. March 1-14, 1955 x 13.04. 


r 


SOURCE: Exhibit No. U-105 and U-106 
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United Proposes A Negligible Amount of First One-Carrier! Service 

at Columbus and Dayton 

I 

Columbus 


Cities to Receive First 
One-Carrier Service 
Under United*s Proposal 

Annual 
Columbus A / 
Passengers -* 

Bakersfield 

48 

Boise 

24 

Cedar Rapids 

348 

Cheyenne 

24 

Des Moines 

876 

Eugene 

78 

Grand Island 

36 

Grand Junction 

36 

Honolulu c/ 

288 

Iowa City 

60 

Klamath Falls 

12 

Lincoln 

372 

Long Beach 

12 

Medford 

24 

Modesto 

- 

Moline 

516 

Monterey 

72 

North Platte 

12 

Ogden 

12 

Omaha 

1,218 

Portland 

426 

Reno 

192 

Sacramento 

252 

Salt Lake City 

246 

Scottsbluff 

12 

Seattle 

1,200 

Spokane 

258 

Stocton 

90 | 

Twin Falls 

54 

Vancouver 

48 

1 

Total to Receive First One-Carrier 

Service 

6,846 

Total between Columbus and All 

Points 

398,814 


i 


Percent of Total Columbus Passengers 
to Receive First One-Carrier 
Service 1-7* ! 
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United Proposes A Negligible Amount of First One-Carrier Service 

at Columbus and Dayton 


Dayton 

Cities to Receive First 
One-Carrier Service 
Under United*s Proposal 

Bakersfield 

Boise 

Cedar Rapids 
Cheyenne 
Des Moines 
Grand Junction 
Honolulu C/ 

Iowa City 

Klamath Falls 

Lincoln 

Long Beach 

Medford 

Merced 

Modesto 

Moline 

Monterey 

North Platte 

Ogden 

Omaha 

Portland 

Reno 

Sacramento 
Salt Lake City 
Santa Barbara 
Scottsbluff 
Seattle 
Spokane 
Twin Falls 
Vancouver 


Annual 

Dayton 

Passengers 

36 

24 

378 

198 

798 

54 

210 

156 

48 

270 

12 

24 

66 

2k 

480 

k8 

24 

42 

1,938 

348 

48 

2,286 

876 

12 

12 

4,032 

282 

36 

_36 


Total to Receive First One-Carrier 
Service 


12,798 


Total between Dayton and All Points 385,056 



Percent of Total Dayton Passengers to 

Receive First One-Carrier Service 3«3$ 

A/ September 17-30, 1954 and March 1-14, 1955 survey data expanded 
by factors of 2.1 and 2.2 respectively and multiplied by 6 

B/ Includes Honolulu 

Cj September 1954 and March 1955 survey data multiplied by 6 


Source: CAB Traffic Surveys 
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(Mti&klt CAP 224 
REBUTTAL TO ITCH^TT OTA a6 j 

OF THIRTEEN MIAMI MARKETS LISTED BY NORTHWEST 
CAPITAL PROPOSES SEKVICBi/ IN SEVEN AGAINST NWA'S ^OUR 


Sank 

Between Miami and: 

Cities 
Served by 
Caoital 

Annual 
Psgrs. to 
be Served 

.to-PAP - 

Annual 
No. of 
Pgggs, 

i Annual 
Psgrs. to 
ibe Served 
! bv NWA 

i 

l 

Cities 
Served 
bv NWA 

1 

Minneapolis/St. Paul 

Yes 

14,201 

14,201 

1 

14,201 

Yes 

2 

Buffalo 

Tea 

14,069 

14,069 

1 

No 

3 

Rochester 

Yes 

7,623 

7,623 

i 

! 

No 

4 

Milwaukee 

Yes 

7,183 

7,183 

! 7,183 

Yes 

5 

Dayton 

No 


4,763 

i 

i 

! 

i 

No 

6 

Grand Rapids 

Yes 

2,970 

2,970 

i 

i 

i 

No 

7 

Toungstown 

Yes 

2,651 

2,651 


No 

8 

Seattle 

No 


1,474 | 

1,474 

Yes 

9 

Madison 

No 


1,320 | 

i 


Yes 

10 

Erie 

Yes 

1,199 

1,199 

1,199 

No 

11 

South Bend 

No 


1,199 | 


No 

12 

Ft. Wayne 

No 


| 

792 | 


No 

13 

Moline 



770 ! 


J?2 


Total 

7 

49,896 

i 

i 

60,214 i 

1 

i 

24,057 

4 


Percent of 

Total 


82.9$ 

i 

! 

i 

1 

i 

i 

i 

i 

i 

40 . 0 $ 



i/ Excludes cities vest of Chicago vhere circuity via Chicago is 10$ or Bore. 


BOTE: Toledo and Worcester have one-carrier service to Miami. 




i 

i 

i 

l 


| 


Source: Exhibit NWA 46 
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GAB Airline Traffic Surveys, March 1-14, 1955 
September 17-30, 1954, times 13*03 except Tor 
Florida cities times 11. 



